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^ NORTH DAKOTA Bismarck, ND 58501-1947
P DEPARTMENTo/ HEALTH 701,328.5200 (fax)


www.ndhealth.gov


October 2, 2018


ENVIRONMENTAL HEALTH SECTION


Gold Seal Center, 918 E. Divide Ave.


Mr. Patrick Wauters


U.S. EPA, Region 8
1595 Wynkoop Street
Denver, CO 80202-1129


Re: Coyote Station Title V Permit to Operate
EPA 45-day Review Period


Dear Mr. Wauters:


During the public comment period for the Coyote Station Title V Permit to Operate (T5-F84011),
the Department received comments from one commenter. A copy of the comments was emailed
to youon July24,2018. In the comments, the commenter contends that the Coyote CreekMining
Company(CCMC)mine and the Coyote Station should be considered the same stationarysource
for purposes of permitting under the Prevention of Significant Deterioration of Air Quality (PSD)
and Title V rules. CCMC and Ottertail Power Company both responded to the comments and a
copy of each response is enclosed.


In an April 11,2013 stationary source determination (copy enclosed), the Department determined
that the CCMC mine and the Coyote Station are to be considered separate sources. The
Department issued an Air PollutionControl Permitto Constructfor the CCMCmine on January 7,
2015. The CCMC mine began mining and processing coal in May 2016.


The applicable regulations consider a stationary source, or group of sources considered together,
to be a major source if the stationary source (or group of sources) is located on one or more
contiguous or adjacent properties and is under "common control" of the same person (or persons
under common control). In addition, under PSD and Title V, the sources must be under the same
industrial grouping (SIC code) to be considered part of the same stationary source.


In the above-referenced April 11, 2013 determination, the Department determined (based on the
guidance available at the time) that the two facilities "do not appear to be under common control".
When making this determination, the Department considered (as one of the factors) the extent of
the support or dependency relationship between the two entities. In an April 30,2018 letter (copy
enclosed) from EPA to the Pennsylvania Department of Environmental Protection, EPA updated
the interpretation ofthe term "common control". In the April 30,2018 guidance, EPA states, "the
agency believes clarity and consistency can be restored to source determinations if the assessment
of "control" for title V and NSR permitting purposes focuses on the power or authority of one
entity to dictate decisions of the other that could affect the applicability of, or compliance with,
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relevant air pollution regulatory requirements". In the April 30, 2018 guidance, EPA further
clarifies that "a dependency relationship should not be presumed to result in common control".


When the support/dependency issue is removed from consideration (in accordance with the
April 30, 2018 guidance), it is apparent to the Department that the CCMC mine and the Coyote
Station are not under "common control" as the owners of the Coyote Station do not haveauthority
to dictatedecisions that couldaffectthe applicability of, or compliance with, relevant air pollution
regulatory requirements for the CCMC mine. Forexample, the CCMC mineis subjectto a fugitive
dust control plan and it is the sole responsibility of CCMC to demonstrate compliance with the
plan.


The Department requests EPA's position as to whether the CCMC mine and the Coyote Station
are to be considered under"commoncontrol" for air quality permitting purposes. Please provide
EPA's position on this matter no later than November 17, 2018. Questions relating to the
stationary source determination may be addressed to me at 701-328-5188 or cthorstenson@nd.gov.


Regardless of the ultimate"stationarysource" determination, the Title V Permit to Operatefor the
CoyoteStation is not expected to be significantly altered. This is due to the fact that the operation
of the CCMC minedid not result in the physical alteration of any existingequipment at the Coyote
Station;sinceno equipmentwas altered,a BACTanalysiswas not requiredfor existing equipment
at the Coyote Station. If it is ultimately determined that PSD review is required for the CCMC
mine and associatedequipment, then the additional requirements(BACT emission limits, etc.) will
be established in a separate Permit to Construct for the CCMC mine and associated equipment
with the requirements ultimately incorporated into a Title V permit.


A copy of the draft Title V permit and Statement ofBasis for the Coyote Station is enclosed. Note
that coal conveying/handling equipment has been added to the fugitive emission sources. Please
review and provide comments regarding the draft permit by November 17, 2018. If you should
have any questions regarding the Title V permit, please contact Kyla Schneider at (701)328-5188
or kkschneider@nd. gov.


Sincerely,


Craig D. Thorstenson
Environmental Engineer
Division of Air Quality


CDT:saj
Enc:


xc/enc: JJ England, Braaten Law Firm (via email)
Donn Steffen, Coyote Creek Mining Company (via email)
Mark Thoma, Ottertail Power Company (via email)
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Coyote Creek


Mining Company, l.l.c.
A SUBSIDIARY OF THE NORTH AMERICAN COAL CORPORATION


Terry 0'Clair,P.E.
Director, Division ofAir Quality
North Dakota Department ofHealth
Gold Seal Center


918 E. DivideAvenue, 2"^ Floor
Bismarck, ND 58501-1947


August 29,2018


6502 17"^Street SW


Zap, ND 58580


(701) 873-7800


Re: Comments on Draft Permit TS-F84011 for Coyote Station


Dear Mr. O'CIair:


Thank you for giving CoyoteCreekMiningCompany, LLC ("CCMC") an opportunity to
respond to the comments by counsel for Casey and JuHe Voigt on the draft Title V permit for
Coyote Station. The comments are the latest attempt by the Voigts to impede CCMC's
constructionand operation ofa lignitecoalmine, largeparts ofwhich are locatedonproperty
leased to CCMC by the Voigts. Their efforts to impede the mine have included appealing the
miningpermit to the state SupremeCourt,objecting to a Mercer Countyroad closure, and filing
a federal Clean Air Act citizen suit. All ofthese attempts have been unsuccessful, with the most
recent being the dismissal of Clean Air Act claims by tibe district court in a summary judgment
decision for CCMC on July 3.


The comments by coimsel for the Voigts do not specifically address emissions at Coyote
Station but instead questionthe separate source determinationthat the North Dakota Department
ofHealth C*NDDH") issued to CCMC on April 11,2013. The request for the separate source
determination by CCMCwas accurate when it was made, and subsequent developmentsdid not
make it misleading. The determination by NDDH to treat CCMC's mine as a separate source
from Coyote Station is consistent with the Clean Air Act and U.S. Environmental Protection
Agency's ("EPA") interpretation of it. EPAissued additional guidanceearlierthis year that
reinforces the determination made by NDDH in 2013.


The attached detailed responseto the comments shows why the separate source
determination remains valid and no permitaction needsto be taken by NDDH in response to the
comments. CCMC is readyto work with NDDH to address any fiirther questionsthat you may
have about the separate source determination.







Terry O'Clair, P.E.
August 29,2018
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CCMC appreciates theopportunity to provide thisinformation to NDDH. Please call
Dorni Steffen (701-873-7823) or me (972-448-5400) if youhave anyquestions.


Sincerely,


Miles B. Haberer


cc: Craig D. Thorstensen







Coyote Creek Mining Company's Response to
Separate Source Determination Comments


on Draft Permit TS-F84011 for Covote Station


Tlie NorthDakotaDepartment of Health ("NDDH") correctly determined^ over five
years ago that the lignite coal mineownedand operatedby CoyoteCreekMining Company,
L.L.C. ("CCMC") is a separate source from Coyote Station (the '"NDDH Determination"), The
comments made by counsel for Casey and Julie Voigt on the NDDH Determination in the
context of thedraft TitleV peimitfor Coyote Station ("England's Comment Letter")^ do not
provide a factual or legal basis for changingthe NDDH Determmation. In fact, the basis for the
NDDH Determination is even stronger today than it was in 2013.


The Coyote Creek Mine ("CCM") and Coyote Station do not comprise a single major
source imder applicableregulations. For two activities to be considered a single major stationary
source, those activities must be: (1) locatedon contiguous or adjacent properties; (2) under
"common control;" and (3) under the same industrial grouping ("SIC code"). The information
about the location of CCMC's facilities relative to Coyote Station was accurate when it was
provided in 2013, and CCMC provided mformationabout the current configuration of its
activities to NDDH in September 2014. CCMC and Coyote Station are not under common
control; Coyote Station has no control over decisions that affect the applicability of, or
compliance with, relevant air pollution regulatoryrequirementsat CCM, and CCMC has no
control over any decision-making at CoyoteStation. And CCMC's coal mining operationsand
Coyote Station's electric generation activities belong to different industrial groupings. CCMC
and Coyote Station are therefore separate sources for purposes ofPrevention of Significant
Deterioration ("PSD") and Title V permitting.


1. The Source Determination Request Accurately Stated What Was
Known About the Configuration of the Facilities in 2013.


The request for a source determination by CCMC was accurate when it was submitted to
NDDH in February 2013 (the "Source Determination Request").^ The Source Determination
Request statedthat the "mining operations proper" would be locatedover three miles from
Coyote Station. As actually constructed by CCMC, the mine face, the draglines and the


' Letter fromTerry L. O'Clair, Div. of Air Quality,North Dakota Dep't ofHealth, to Domi Steffen,
Coyote Creek MiningCo., LLC, regardingstationarysource determination for the proposed Coyote Creek Mine and
the existing CoyoteStation,dated Apr. 11,2013 and attached Memoto File from Craig D. Thorstenson,Div. of Air
Quality,North DakotaDep't. of Health, regarding Stationaiy SourceDetermination, datedApril 11,2013 (Exhibit 2
to England's Comment Letter).


^Letterfrom JJ England, Braaten LawFirm, to North Dakota Dep'L of Health regarding Cormnents of
Casey & Julie Voigton Draft PermitT5-F84011 for CoyoteStation, datedJuly 21,2018.


' Letterfrom DonnSteffen, Coyote CreekMining Co., LLC, to TerryL. O'Clair, Div. of Air Quality,
North Dakota Dep't. of Health, regardingCoyoteCreek Mining CompanyL.L.C.'s Proposed Lignite Mme, Separate
StationarySourceDetermination Request, datedFeb. 13,2013 (Exhibit 1 to England'sCommentLetter).







equipment that removes the coalfrom the ground arein factall overthreemiles away from
Coyote Station.


The discussion in the Source Determination Request of options for delivery of coal to
Coyote Station was accurate, anddidnotconceal anyfacts from NDDH as suggested by
England's Comment Letter. According to that letter, the Source Determination Request didnot
mention "a private haul road directly connecting the mine pitarea to this coal processing
facility." England's CommentLetter convenientlyomitsthe sentence from the Source
Determination Request saying that"lignite will be hauled bytruck,'conveyor or similar haulage
system around theDakota Westmoreland property that currently separates the CCM from the
Coyote Station."


Certain developments thatoccurred afterthe Source Determination Request was
submitted are, of course, not reflected in therequest, although the request attempted to identity
the types of future developments that could beexpected. The Source Determination Request
saidclearly that CCMC "wasevaluating different options for deUvering the lignite from the
mining operations proper to Coyote Station." At that time, CCMC wasconsidering both
transport on public roilways and obtaining aprivate right-of-way for the haulage system arotuid
Dakota Westmoreland. From CCMC's perspective, thelocation of the coalprocessing facihty
was part and parcelof thisevaluation, with consideration givento locations close to the mine
face or in the vicinity ofthe processing faciUty*s current location. No decision had been made
about the processing facility's location when CCMC submitted the Source Determination
Request to NDDH.


The location of the haulroads andprocessing facility ultimately constructed by CCMC
could nothave been identified inthe Source Determination Request because the property was not
even available inFebruary 2013. Dakota Westmoreland, a competitor, held a lease onportions
of the land, and CCMC could notconsider using it for haul roads or a processing facility while
the leasewas in place. When Dakota Westmoreland dropped its lease in 2014, CCMC
considered haulage systems that involved that land. The final decision on how to deliver crushed
lignite to Coyote Station was made in approximately June 2014—^more than one year after the
Source Determination Request. The easement authorizing CCMC to use and retain exclusive
control of all access to theproperty where the processing facility is located'̂ was notfinalized
until September 2014.


As England's Comment Letter points out, the Source Determination Request also stated
that "lignite will likely be conveyed bybelt conveyor across the property/permit boundary
between the CCM and the Coyote Station with transfer ofownership of the lignite occurring
during the conveyance." This is exactly how theconveyor operates between CCMC's coal


^Easement Agreement by and among Otter Tail Power Company et al. and Coyote Creek Mining
Company, L.L.C, for certain lands inMercer County, North Dakota, dated Sept 19,2014 (granting "the right,
privilege and authority to Grantee, its successors and assigns and their employees and representatives, ofingr^,
egress and regress in, upon, through and over the Subject Lands...") (Exhibit 5 toEngland's Comment Letter).
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processing facility and Coyote Station. Counsel for the Voigts mistakenly claims that the
conveyor"was actuallyconstructed by Coyote Stationitself." In truth, CCMCentered into a
contract with Wanzek Construction, Inc. to build the conveyor,and CCMC paid for the
construction. Once the construction was complete, CoyoteStationpurchased the portion of the
conveyor located on Coyote Station's side of the boundary and the conveyor belt for an amount
equal to the cost incurred by CCMC to purchase and install theequipment.


The main complaint by counsel for the Voigts seems to be that the Source Determination
Request does notdepict CCMC's facilities as they were actually constructed under plans
developed later. To demonstrate this point, Engl^d's Comment Letter refers to CCMC's air
permitapplication submitted toNDDH almost four years ago in September 2014. Asdiscussed
above, CCMC's planshad developed between the timeof the Source Determination Request and
the air permit application. CCMC againprovided NDDH withall relevant andavailable
information in the airpermitapplication, which referred to the Source Determination Request
and the NDDH Determination in several locations, including the very first page. In issuing a
permitbased on the 2014 application, NDDH did not indicate any concern as to whether the
facilities depicted in the 2014 application were consistent with the facilities described inthe2013
Source Determination Request.


2. CCMC and Covote Station Are Not Under Common Control.


The Source DeterminationRequest demonstratedthat CCMC and Coyote Station were
not under common control based on U.S. Environmental Protection Agency ("EPA") rules,
guidance andcourt decisions. NDDH reviewed this information and concluded that"CCM and
Coyote Station do notappear to beunder common control." England's Comment Letter does not
offercontrary legalauthority to thatanalyzed in eithertheSource Determination Request or the
NDDHDetermination.^ Nor does England's Comment Letter address more recentEPA
guidance that further strengdiens NDDH's conclusion.


On April 30,2018, EPA issued a letter and memorandum^ ("2018 Common Control
Guidance") analyzing whether twoentities should beconsidered partof the same sourceforNew
Source Review permits under theClean AirAct. The2018 Common Control Guidance
specifically rejects using support ordependency relationships between two entities to determine
commoncontrol,and insteaddirects agencies to focus on the authority ofone entityto dictate
actionsof the other that could affectthe applicability ofor compliance with air pollution


' Letter from William Spratlin, U.S.EPA, to PeterHamlin, IowaDept. of NaturalResources, regarding
new facilities thatlocate on the site ofa present majorsource, dated Sept. 18,1995, availableat:
https://www.epa.gOv/sites/production/files/2015-08/documents/control.pdf; Letter from Richard Long, U.S. EPA, to
Margie Perkins, Colorado Dept. ofPublic Health Env't. regarding Source Definition Issue forKNPower/Front
Range Energy Associates, LLC/PSCo Generating Facility, dated Oct. 1,1999 available at
https://www.epa,gov/sites/production/files/2015-07/documents/frontran.pdf.


^Letterfrom William Wehrum, U.S.EPA,to PatrickMcDonnell, Pennsylvania Dep't of Envtl. Prot.
regarding aggregation ofemissions from a biogas processing facility and a landfill, dated Apr. 30,2018 and
Attachment, available at htlps://www.epa.gov/sites/production/files/2018-05/documents/meadowbrook_2018 pdf.
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regulatory requirements.' EPA concluded that "control exists when one entity has the power or
authority to restrictanotherentity's choices and effectively dictatea specific outcome, such that
the controlled entity lacks autonomy to choose a different action," and made clear that the proper
focus is on "control... over operations relevant to air pollution, and specifically controlover
operations thatcouldaffectthe applicability of, or compliance with, permitting requirements."


Coyote Station does not "control" any of CCMC's operations—^much less its compliance
with regulatory requirementsconcerningair pollution. To the contrary, CCMC has independent
and completeresponsibility for all actions that "affect the applicability of and compliance with
permitting requirements" at its facility.


England's CommentLetter does not addressthe 2018 CommonControl Guidance.
Instead, it mentions a few isolated terms of the long term lignite supply agreement between
CCMC and CoyoteStation that require CCMCto coordinate its capital expendituresandmining
plans with Coyote Station. England's Comment Letteralso notes that CoyoteStation startsand
stops the conveyor belt that runs from the coalprocessing facility into Coyote Station. Neither
of tiiese items affects the applicability ofair pollution regulatory requirements to CCMC or its
compliance with them.


CCMCexplainedin the SourceDetermination Request that the long term lignite supply
agreement anticipated coordination on capital expenditures and miningplans because it is a "cost
plus" agreement, but that many otherfunctions, including environmental permitting and
complianceand reclamation work, wouldbe the exclusive responsibility of CCMC. The Source
Determination Requestnoted that the lignitesupplyagreement does not give CoyoteStation the
ability to exercise authorityover day-to-day mining operations, and expresslyprovidesthat the
lignite supplyagreement doesnot constitute a partnership between CCMCand Coyote Station.
Indeed, the lignite supply agreement expressly states thatCCMC "shalloperate the Mine and
performall land, engineering, geologic^, operational, administrative andotherworkrequired to
supply lignite."® And while &e lignite supply agreement also gives Coyote Station's owners the
ri^t to inspect CCM, the agreement provides that "[s]uch inspection shall not be for any purpose
or reserved right of controllingthe methods and mannerof the performance ofthe workby
[CCMC] under this Agreement, but shall be to assure Buyer that [CCMC] is performing its
obligations under this Agreement."


Only CCMC has the authority to install or operatepollution control equipment and
conduct any attendantmonitoring, testing, recordkeeping, and reporting obligationsrelatedto
CCM. Only CCMChas the power to du-ect the construction or modification of equipment at
CCM that will result in emissions ofair pollution, as "CCMC owns all of its own equipment,
including pollution controlequipment" and there"is no overlap betweenthe mine and the power


' Id at 10.


' Lignite SalesAgreement betweenCoyote CreekMining Company, L.LC. and Otter TailPower Company
et al., dated Oct. 10,2012.
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plant"^ pollution control responsibilities. And only CCMC has thepower to direct the manner in
which such emission units operate,because Coyote Stationhas no operationalor management
control ofCCM, or any air pollution control equipment at CCM. is reflected in the reality
that CCMC, not Coyote Station, is legally responsible for any violations of law, including
violationsof envirormiental law,at CCM.'®


The Source Determination Request addressed pollution control responsibilities in detail:


• Do thefacilities share equipment, other property, or pollution control equipment?
CCMC will own all ofits own equipment, includingpollution control equipment,and
all other property. CCMC and the Coyote Stationowners do not envision sharingany
equipment.


• Whatdoes the contract specify with regard to thepollution control responsibilities of
the contractee? The parties each have control over their own pollution control
responsibilities. Thereis no overlap betweenthe mineand the power plant.
Although each has air and water permits, the permits are different in nature and are
issued un4er separate categories for coal mining and power production.


• Who accepts the responsibilityfor compliance withair quality control requirements?
"What aboiit for violations of the requirements? CCMC will be responsible for the
operationof the proposed mine and is responsible for compliancewith all air quality
pollutioncontrol requirements. Legal liability forviolations at the mine will fall
exclusively on CCMC; the Coyote Station owners agreed to reimburse CCMC for
financial penalties. CCMC has no responsibility for air quality control requirements
at the plant, nor does it have any legal liability for anyviolations. The Coyote Station
ownersare responsible for air quality control requirements, and liability for such
violations is between the owners.


• Can the managing entityofonefacility make decisions that affectpollution controlat
the otherfacility? CCMC andCoyote Station would be operated by separate
companies that do not make decisions regarding pollution control at each other's
facilities.


Any lingering doubt about the impact of these arrangements onNDDH's conclusion was
removed by the 2018 Common Control Guidance. It addresseda situation where a landfill
planned to supply landfill gas to another entity that would convert landfill gas to transportation
fiiel. The fiiel producercould operate a shut-offvalve to stopthe flow of landfill gas, but the
landfill operator wouldstill satisfy environmental requirements whenthe fiiel refiner was not
accepting landfill gas. Similarly, the fact that Coyote Station canshutoff the conveyor and stop


' Source Determination Request at 6.


'^Id.
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the flow ofcoal does not aJBfect CCMC's responsibility orability toachieve environmental
compliance for its own operations.


NDDH correctly decided that CCMC and Coyote Station did not appear to be under
common control based onthe rules and guidance available in2013, mcluding anEPA
determination that a lignite mine and anearby mine-mouth power plant are separate sources.
In applying the now-superseded support or dependency test, NDDH considered that Coyote
Station had along operating history; that CCMC is free to sell coal to other parties; that Coyote
Station's prior coal supplier did not go out ofbusiness after the non-renewal ofthe supply
contract; and that CCM does not produce aspecific product that can only be used by Coyote
Station. NDDH concluded **that there isa reasonable possibility that each facility could continue
to operate ifthe other facility were to shut down. Therefore, asupport or dependency
relationship does not appear to exist to such an extent that the two facilities should be considered
to be under common control"^^ Counsel for the Voigts has not provided any basis to disturb
NDDH's determination. Thus, even ifNDDH does not follow EPA's new guidance, there isno
basis for finding common control. CCM and Coyote Station are independent enterprises in an
arm's-length relationship.


3. CCMC and Covote Station Do Not Belong to the Same Industrial Grouping.


Counsel for the Voigts does not dispute that acoal mine and an electric power plant
belong to dififerent industrial groupings. This is relevant because the PSD rules define asource
to include all activities "which belong to thesame industrial activity" thatareunder common
control on contiguous or adjacent properties.'̂ To determine whether ^tivities belong to the
same industrial grouping, EPA uses the Standard Industrial Classification ("SIC") major group
for the activities. The NDDH Determination found that CCMC's "coal mine isinSIC major
group 12 while Coyote Station isunder SIC major group 49."


This result is consistent with theunderstanding ofCongress when it adopted the PSD
definition of"major source" for Title Vpermits in 1990. The House Report suppor^the
legislation favorably notes EPA's use ofSIC major groups mmaking source determinations
because it"avoids the possibility that dissimilar sources, like apowerplant and an adjacent coal
mine, will be considered as the same *source' because ofcommon ownership." Englmd's
Conunent Letter attempts to overcome these authorities by referring to the "support activities"
concept that ismentioned inthe NDDH Determination.


" U.S. EPA, 'T)raftNSR Workshop Manual, Prevention ofSignificant Deterioration and Nonattaimnent
Area Permittmg," Oct. 1990 at A. 29, available at https://www.epa.gov/sites/production/files/2015-
07/documents/l 990wman.pdf.


Source Determination at 2.


•3 40 C.F.R. §52.21(b)(6).


H.R. Rep. No. 101-490(1), at236-37 (1990) (emphasis added).
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In EPA's proposal to add 40 C.F.R. Part70 for StateOperating Permit Programs, EPA
specifically acknowledged Congress' understanding that the use of SIC code criteria was meant
toavoid aggregating apower plant and an adjacent coal mine into asingle source.'̂ While EPA
went on to outline a support facility test thatmightbe relevant in somesituations—^like a foundry
that served a co-locatedautomobile plant—^EPA never suggested that that coal mines and
adjacent power plants should beaggregated.'®


The NDDHDetermination describedthe "support activities" concept by referring to a
1996 EPA guidance document '̂ about the industrial grouping criteria for identifying sources at
military bases. Before the guidance, all activities atmilitary bases wereassigned to the same
SIC major group and would be considered a smgle source if under common control and
contiguous or adjacent. After the guidance, the activities could be treated as separate sources in
determining whether NewSource Review andTitleV permit requirements applied. EPAused
the support facilities concept to prevent aggregation of similar operations at military basesthat
supported different activities. The guidance gives the example of boilers at a school ona
military basethat would be grouped withthe school andnot withotherboilers onthe base.


Whatever themerits of the support activities concept maybe in othersituations, it would
be contrary to the clearly expressed intent ofCongress'® to apply the concept to apower plant
and anadjacent coal mine. EPA has consistently applied theindustrial grouping testto find that
coal mines and power plants are different sources even when they are close together andhave
common ownership, as summarized in the Source Determination Request.'̂ Expanding the
concept of support facilities to find that coal mining byCCMC isa support facility forelectric
power generation by Coyote Station would be inconsistent with previous policy and practice.


56 Fed. Reg. 21,712,21,724 (May 10, 1991).


Moreover, EPA proposed butthen rejected the inclusion ofa 50% output test for the identification ofany
support facilities in the Clean Air Act regulations. 59 Fed. Reg. 44,515 at44,562-27 (Aug. 29,1994) (proposing
addition ofsupport facility test to"major source" definition at40C.F.R. §70.2); 60Fed. Reg. 20,804 at20,829
(Apr. 27,1995) (proposing addition ofsupport fecility test to"major source" definition at40 C.F.R. §71.2). The
plain language of40 C.F.R. §70.2 and 40 C.F.PL §71.2 does not include a support facility test. See Color
Commc'ns, Inc. v. Illinois Pollution Control Bd., 680 N.E. 2d 516,533 (111. Ct App. \991),petitionfor leaveto
appeal denied, 686 NJB.2d 1159 (III. 1997) ("A plain reading... is that ifseveral stationary sources do not have the
same two-digit SIC code, they donotbelong to thesame industrial grouping.").


" Memorandum fi*om John Seitz, OfiSce ofAirQuality Planning and Standards, U.S. EPA, regarding
Major Source Determinations for Military Installations under the Air Toxics, New Source Review, and Title V
Operating Permit Programs ofthe Clean Air Act, dated Aug. 2,1996, available at.
https://www.epa.gOv/sites/production/files/2015-08/documents/dodguid.pdf.


'8H.R.Rep.No. 101-4900),at 236-37(1990).


U.S. EPA, "Draft NSRWorkshop Manual, Prevention ofSignificant Deterioration andNonattainment
Area Permitting," Oct 1990 atA. 29,available at: https://www.epa.gov/sites/production/files/2015-
07/documents/1990wman.pdf; Letter from to Laura Burrell, Mississippi Dep'tofEnvtl. Quality regarding
Secondary Emissions for PSD Air Quality Assessments, dated Jan. 20,1998) (treating power plant and an adjacent
lignite mine as separate sources).
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It would also be inconsistentwith the policy choicemade by EPA to treat coal mines
differently from powerplants. Unlike electric generating units, coal mines are not listedas a
'*major emitting facility" in thePSD rules and are not subject to standards ofperformance for
new stationary sources. Theonly coal-mining related sources specifically identified as a
"majoremitting facility" are coal cleaning plants, including thermal dryers.^^ AndEPA has a
longstanding position that fugitive emissions from a coal mine should not be considered in
determining threshold applicabilityfor a source consisting of the mine and some other co-located
activity;^ it considers the Surface Mining Control and Reclamation Actsufficient to address
fugitive emissions from mine haul roads, including those tiiat goto coal preparation and
processing plants.^^ These regulatory differences underscore the appropriate treatment ofcoal
mines and power plants as separate sources.


Even ifa support facility analysis were employed, the actual nature of the relationship
between CCMC andCoyote Station would weigh in favor of finding that the mine is nota
supportfacility to Coyote Station. First, EPA defines "support facilities" as *those which
convey, store, or otherwise assist in theproduction of a principal product."^ EPA's original
illustration of a support facility is instructive: a boiler "used to generateprocess steam" for a
pulp mill.^^ Process steam issteam used for heat and moisture rather than for power.^^ In apulp
mill,process steam is used to evaporate moisture from pulp andto heat rotating dryerdrums in
making paper. Unlike CCMC^s coal, theprocess steam from theboiler is not a separately
manufactured product purchased andconsigned by thepaper manufacturer; it is a partof the
paper manufacturing process itself


CCMC doesnot"convey" or "store"CoyoteStation's "principal product"—electricity.
Nor does CCMC "otherwise assist" in the production ofelectricity. J^ther, CCMC separately
produces its own product—coal—and sellsthatproduct under contract to an independently
owned power generator. The examples of facilities thatEPA has deemed to besupport facilities
are limited to situations where the supporting facility provides direct assistance in the production


20 40 C.F.R § 52.21(b)(l)(i); 42U.S.C § 7479(1).


Id.


^ Memorandum from Edward E. Reich, Stationary Source Compliance Division, U.S. EPA, toJohn M.
Daniel, Virginia Air Pollution Control Board, regarding impact offugitive dust on PSD applicability decision, dated
May 31,1983; Letter from Edwin Erickson, U.S. EPA, to Henry Nickel, Hunton &Williams, regarding Consolidate
Coal Company appeal, dated Mar. 24,1995.


« 74 Fed. Reg. 51,950,51,954 (Oct. 8,2009).


2" 45 Fed. Reg. 52,676, 52,695 (Aug. 7,1980).


^Id


^ Process Steam, Merriam-Webster, https://www.merriam-
webster.com/dictionary/process%20steam?utm_campaign=sd&utm_medium=serp&utm_source=jsonld (last visited
Aug. 17,2018).
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of the principal product. A vendorof raw materials like CCMC cannot appropriately be said to
"assist" in the production of its customers' products.


Moreover, reliance on a 50% ofoutput approach to presume '̂ that one facility merely
"supports" another does not account forthepotentially shifting nature of therelationship
between an independently owned vendor andcustomer overtime. CCMC has thecapability and
authorityto sell lignite to otherparties,and in certainsituationsCoyote Stationcan obtain fuel
from othersources. The fact that CCMC has not supplied coalto othersources besides Coyote
Station during the first three years of operation does notmeanit cannot orwill not supply other
customers over the remaining life ofthe mine.


The history ofthe nearby Dakota Westmoreland Beulah mine described in the Source
Determination Request is illuminating. The Beulahmine supplied coal to Coyote Station for 34
years. When CoyoteStation switchedits coal supplier to CCMCin 2015, theBeulah mine did
not shut down, as would be expected if it were a support facility. Instead, it continued to operate
and supply coal to thirdparties. Although the areawhere coal is removed from the ground at the
Beulah mine is physically closer to Coyote Station than the area where coal is removed from the
ground at the CCM, CCMC does not believe that there was ever any suggestion that the Beulah
mine was a "supportfacility" for Coyote Stationwhen the Beulah mine supplied coal to Coyote
Station.


Even ifNDDH elects to use the 50% output presumption, the facts in this case rebut the
presumption. Those facts, as identified in therelevant gxiidance,^® include that: (1)CCM does
not receive materials or services directly from Coyote Station; (2) Coyote Station has no
authority to control day-to-day operations at CCMC (controlling when Coyote Station receives
coal in its storage bam, and coordinating capital expenditures and miningplans, does not alter
this fact); (3) neither the mining activities at CCM nor the coal processingfacility have to be at
their current locations to provide coal to Coyote Station, as is shown by the feet that another
mine supplied CoyoteStation for 34 years;and (4) other coal minesexist in the vicinity of
CCMC that serve other customers besides Coyote Station (showing that CCM could exist at its
current location without Coyote Station).


" The 1996 EPA guidance document explains thatthe 50%output testis onlya presumption and additional
consideration as to howthe fecilities interact, including reviewof contractual agreements ando&errelevant
information, is merited. Id. at 10. As discussed in relation to common control, Coyote Station does not exert control
overCCMC'soperations, nor do the contractual arrangements between the facilities mdicate anything buta typical
arm's-length transaction betweena purchaserand supplier.


2® Letter from Robert Miller, U.S. EPA, to William Baumann, Wisconsin Dep't. ofNatural Resources,
regarding Oscar MayerFoods facility, dated Aug. 25, 1999, available at:
https://www.epa.gov/sites/production/files/2015-07/documents/oscar.pdf.
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4. The Relief Requested in the Comments Mistakenly Assumesthat
CCMC Is a Maior Source.


The relief requested inEngland's Comment Letter isbased onthe mistaken assumption
that the calculated emissions from the relevant CCMC facilities would exceed the threshold for a
major modification. CCMC's experts inthe recent Clean Air Act litigation concluded that
emissions from activities at the coal processing facility (including the crushing equipment
designed with a passive enclosure contaimnent system and the three-quarter enclosed conveyor
belt) would be negligible—less than one ton per year—and that emissions from activities atthe
coal stockpile (including coal unloading, bulldozer operations and wind erosion) would
potentially amount to only about 40-60 tons per year, without accountmg for the federally
enforceable dustcontrol measures that CCMC currently implements underthe termsofits permit
and under state law.


Recent permits indicate that effective dust control measures should have a 50%-90%
control efficiency. CCMC has such measures in place. Forexample, CCMC used 31 million
gallons ofwater for dust suppressant purposes in2016,33.7 million gallons in2017 and 21.4
million gallons through the end ofJuly 2018. CCMC also used calcium chloride asa chemical
dust suppressant on its haul roads. CCMC believes that a reasonable calculation ofits potential
to emit in stockpiling, transporting, processing and conveying lignite coal could bebelow the
threshold for a major modification, especially when therequired dust suppression measures are
considered.


The suggestion in England's Comment Letter asto what controls would be BACT at
CCMC is also mistaken. There are BACT determinations for similar facilities that require
nothing more than thedust suppression techniques currently employed byCCMC. Forexample,
ina fairly recent permit for a sawmill with regular use ofboth paved and unpaved roads, the state
agency acknowledged that "there isno technically feasible add-on control technology for PM
emissions from haul roads," and foimd daily watering tobe asufficient BACT control.^®
Similarly, customary BACT control measures for open coal piles include wetsuppression with
pilecompaction and implementation of wet suppression of dust generating sources bywater


Permit toConstruct Operate and Maintain forUnion Comity Lumber Company - ElDorado Sawmill,
Permit No. 2348-AOP-RO, issued Aug. 3,2015 bytheArkansas Dep't. ofEnvtl. Quality, available at:
https://www.adeq.state.ar.us/DOWNLOADS/WEBDATABASES/PERMITSONLINE/AIR/2348-AOP-RO.PDF.
"[D]aily wateringof roadshas been shownto decrease emissions about90%."


Permitto Construct OperateandMaintain for UnionCounty Lumber Company - El DoradoSawmill,
Permit No. 2348-AOP-RO, issued Aug. 3,2015 by the Arkansas Dep't. ofEnvtl. Quality, available at
https://www.adeq.state.ar.us/DOWNLOADSAVEBDATABASES/PERMITSONLINE/AIRy2348-AOP-RO.PDF.
(No BACTdetermimtions were locatedthatrequirepaving of roadsas a control method. Permitrequired watering
for dustsuppression.) Seealso AirQuality Construction Permit forDonlin Gold Project, Permit No,
AQ0934CPT01, issued June30,2017 byAlaskaDep't. of Envtl. Conservation, availableat:
http://dec.alaska.gOv/Applications/Air/airtoolsweb/Home/ViewAttachment/l6763360/dlh2U6BIY-j857LFU-
WYmw2 (determining thatBACT for particulate matter("PM") fromloading and unloading activities as wellas
erosion requires quarterly inspections andapplication of water"[i]f excessive dust is present").


-10-







sprays ateach storage pile site.^^ These are the controls that CCMC already implements at the
coal pile. Moreover,with a total ofonly pounds per year of estimatedpotentialPM from the
three-quarterenclosed conveyor, it is clear that CCMCalready employsan extremely effective
method ofemission control at the conveyors, and nothing more would be necessary to address
conveyor emissions.


5. Conclusion


In the Source Determination Request, CCMC presented accurate information that
supported and continues to support the lading that that CCMC's lignite coal mine is a separate
source from Coyote Station. NDDH*s determination that these "facilities are to be considered
separate 'sources' for thepurposes of [PSD, Section 112 air toxics andTitleV]" remains validas
the facilities are not under common control or in the same industrial grouping.


See generallyRACT/BACT/LAER Clearinghouse,
https://c]5)ub.epa.gov/rblc/index.cfin?action=Search.BasicSearch&lang=en. SeealsoNotice ofDecision for Indiana
Gasification LLC, PSDNewSourceConstruction/Part 70 Operating PermitNo.: T 147-30464-00050, issued June
27,2012 byIndiana Dep't.ofEnvtl. Mgmt., available at: http://permits.air.idem.in.gov/30464F.PDF (determining
that wet suppression with pile compaction at coal piles and wet suppression with pilecompaction fordozer activities
within coal conveyingand storagearea are BACT for PM, PMIOand PM2.5).
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www.otpco.com


August 29, 2018


Mr. Terry O'Clair, P.E.
Director, Division of Air Quality
North Dakota Department of Health
Gold Seal Center, 918 E. Divide Avenue
Bismarck, ND 58501-1947


.^•i9303V


^ ^"Qualiiy
• Gs


OwwrnntMi.
POWER COMPANY


Re: Response to Comments of Casey and Julie Voigt on Draft Permit T5-F84011


Dear Mr. O'Clair,


Otter Tail Power Company {"Otter TaiP') appreciates the opportunity to respond to the July 21,
2018 comments filed by counsel for Casey and Julie Voigt (the "Voigt Letter") on the North
Dakota Department of Health's ("NDDH" or "Department") draft Title V renewal permit
number T5-F84011 for Coyote Station. The Voigts argue that Coyote Station and the Coyote
Creek Mine ("Mine"), a lignite mine owned by Coyote Creek Mining Company, L.L.C.
("CCMC," a wholly-owned subsidiar>' of The North American Coal Corporation), should be
considered a single stationary source for Clean Air Act ("CAA") permitting purposes, and that
the Department's draft Title V renewal pemiit for Coyote Station is incomplete because it does
not contain applicable requirements for the Mine. They also claim that construction of the Mine
at that purported single source should have triggered Prevention of SigniUcant Deterioration
("PSD") preconstruction review and imposition of best available control technology ("BACT')
emission limits.


The Voigts are incorrect, and theirargument relieson a misreading of the relevant regulatory
provisions and misstatemenLs about the procedural and tactual background. Tellingly, Otter Tail
is unaware of any previous NDDl 1determination of a mine-mouth power plant and its associated
coal mine to be a single stationary sourcc.


With regard to these particular facilities, NDDH has twice had an opportunity to assess this
issue, in a 2013 "source determination" letter and in the 2016 air permit for the Mine, and both
times correctly concluded that the Mine is a separate source from Coyote Station. Assuming that
the two sources are adjacent, as the Voigts assert, theyare not under common control and are not
part of the same major industrial grouping. Furthermore, assuming for the sake of argument only
thatCoyote Station and the Mine were a single source, construction of the Mine would not have
subjected any emission units (other than the new conveyor) at Coyote Station to BACT.


I. Background


Otter Tail Power Company co-owns and operates the Coyote Station power plant, a lignite coal-
fired power plant in Mercer County, North Dakota. Until 2016, Coyote Station combusted
lignite from the neighboring Dakota Westmoreland Corporation Beulah Mine. Currently,







Coyote Station combusts lignite from tiie more recently constructed Coyote Creek Mine,
pursuant to an October 10,2012 Lignite Sales Agreement ("LSA") between CCMC and the
owners of Coyote Station (collectively referred to herein as "Otter Tail"). CCMC mines lignite
from its primary mining operations 3-4 miles from Coyote Station andtransports it by truck
along haul roads to a processing facility constructed byCCMC near the fenceline of Coyote
Station.'


CCMC first stores the mined lignite ina coal pile outside of theprocessing facility, where the
lignite isprocessed (i.e., primarily crushed and sorted) and then delivered to Coyote Station
across the fenceline via a conveyor belt. Three-fourthsof the conveyor belt is enclosed to
control and minimize fugitive emissions and these measures have consistently resulted inzero
percent opacity upon testing since construction.^ The conveyor structure isowned by Coyote
Station on its sideof tfie fence, and by CCMC on CCMC'ssideof the fence. The belt itselfis
owned andmaintained by Coyote Station. Title for the lignite transfers to Coyote Station at the
fenceline. CoyoteStationoperates pursuant to permitnumber T5-F84011, a majorsource
operating permit issued by I^DH pursuant to Title Vofthe CAA.


In February 2013, afterthe LSA had been executed butbefore construction of the Mine had
begun, CCMC requested an express determination that the Mine is a separate stationary source
from Coyote Station forCAA purposes. Letter from Donn Steffen toTerry O'Clair, "Coyote
Creek Mining Company, L.L.C.'sProposed Lignite Mine, Separate Stationary Source
Determination Request" (Feb. 13,2013) ("Source Determination Request"). At the time of tfiat
request, CCMC had notyet finalized sitedevelopment and layout plans fortheMine, including
the location of the Mine's lignite processing andtransfer facilities. On April II, 2013, NDDH
determined that the Mine is a separate stationary source from Coyote Station. Letter from Terry
O'Clair to Donn Steflfen (Apr. 11,2013) ("2013 Determination"). NDDH observed thatthe
Mine andCoyote Station "do notappear to beundercommon control and it is unclear if thetwo
sources should be considered under the same SIC code," but because "the two sources are not
located on contiguous or adjacent properties," they cannotconstitute a singlestationary source.
Id. at 3. On September 9,2014, CCMC submitted an application to NDDH for a permitto
construct the Mine. This application included detailed final plans for the Mine, including the
location of haul roads, the coal pile, the coal processing facility, and the conveyor belt for
transfer of lignite to Coyote Station. The Departmentgranted that permit.


Coyote Station is cunrently seeking renewal of its Title V operating permit. In comments on the
facility's draft Title V permit, Casey and Julie Voigt have argued that the NDDH's determination
that Coyote Station and the Mine are separate stationary sources is incorrect,asserting that
construction of the coal processing facility on property abutting the Coyote Station site


' The Voigts claim incorrectly that "the conveyor belt that enters into the coal processing facility
was actually constructed by Coyote Station itself." Voigt Letter at 3-4 & n.15. The Voigts have
misread the document they cite. In fact, CCMC entered into a contract to build the conveyor and
paid for its construction. After the conveyor was built.Coyote Station purchased the portion of
the conveyor locatedon its site of the fenceline and the conveyorbelt at cost


^Annual opacity performance tests have been submitted to the Department under cover letters
dated September 2,2016, August30,2017, and August 17,2018.







undermines the conclusion that the two sources are not adjacent Accordingly, the Voigts argue
diat the Mine should be included in Coyote Station's Title V permit, and that constructionofthe
Minewasa majormodification of a majorstationary source that shouldhavetriggered
preconstruction review under the PSD permitting program.


II. NDDH Correctly Determined Coyote Station and the Mine Are Separate Sources.


For the purposes of the CAA's Title V and PSD permitting programs, stationary sourcesmustbe
grouped together and treated as a singlesource if they: (1) are located on one or morecontiguous
or adjacent properties; (2) are under common control of the same entity (or entities under
common control); and (3) belongto a single major industrial grouping, indicated by a shared
first-two-digit code in the Standard Industrial Classification Manual ("SIC code"). 40 C.F.R.
§§ 52.21(b)(6) (defming "building,structure, facility, or installation" for PSD program) & 70.2
(defining "major source" forTitle V program).^ If anysingle criterion is notmet, thefacilities
are not a singlesource. Permitting authorities conduct this analysison a case-by-case basisand
should be guided by the "common sense notion of [a] 'plant.'" 45 Fed. Reg. 52,676,52,694-95
(Aug. 7, 1980) Alabama Power Co. v. CostlBy 636 F.2d 323 (D.C. Cir. 1979)).


A, Adjacency


In its 2013 Determination, NDDHprimarily reliedon this criterionto concludethe Mineand
Coyote Station are separate sources. See 2013 Determination at 3 ("Since the two sources are
not located on contiguous or adjacentproperties, the sourcesare consideredseparate...."). The
Voigt Letter argues this conclusion was basedon "materially false and inaccurate"submissions
from CCMC. Voigt Letter at 3. Specifically, the Voigts argue CCMC did not sufficiently
disclose the existence or location ofMine facilities that would be used to process and transfer
lignite to Coyote Station.


But the Voigts' own comments undermine their claim. Although the precise layoutand location
of the Mine's lignite processingand transfer facilities had not been finalized in early 2013, as the
VoigtLetter itselfnotes, CCMC's 2013 letter fiilly disclosed that:


[t]he lignitewill be hauled by truck, conveyor, or similar haulage system around
the Dakota Westmoreland property that currentlyseparates the [Mine] from the
Coyote Station. Thelignite will likely beconveyed by belt conveyor across the
property/permit boundary between the [Mine] and theCoyote Station with
transfer of ownershipof the lignite occurring during the conveyance.


Source Determination Request at 9-10 (quoted in part inVoigt Letter at 3). Further, CCMC's
September 2014 operating permit application for the Mine fully disclosed the source's final
layout plan, including the locations of"a private haulroad directly connecting the mine pitarea to


^Because North Dakota operates itsownEPA-approved TitleV andPSD programs, the
corresponding provisions that govern Coyote Station and the Mine are contained inthe North
Dakota AdministrativeCode atNDAC 33-15-14-06(l)(q) and NDAC 33-15-15-01.2,
respectively. The remainder ofthese comments will cite to the EPA regulations, which are
similar—ifnot identical—to the State regulations.







(the] coal processing facility," "an eightacre open coal storage pile, a primary coal crusher, a
secondaiy coal crusher, and a conveyor belt to directlyconvey crushed coal to Coyote Station."
Voigt Letterat 3 (citing CCMCApplication for Air Quality Permit lo Construct).


In short, CCMC accurately provided available information about the Mine's layout to NDDH in
2013 when NDDH made its single source determination, and again in 2014 when CCMC applied
for the construction permit that NDDH issued authorizing construction of the Mine (including its
coal processing facility) as a separate source from Coyote Station.


B. Common Control


Coyote Station and the Mine do not share a common owner. Nevertheless, the Voigts argue this
criterion is met because"Coyote Station exerts complete control over Coyote Creek Mine."
Voigt Letter at 4. I'hisargument fails for several reasons.


At the most basic level, the Voigts* analysis is outdated because it fails to address RPA's most
recent interpretation of the ''common control" criterion. While the Voigt Letter is limited to
EPA's previous "multi-factor" analysis, which often turned on questions of economic or
operational dependency between the sources, LPA's current interpretation of the "common
control" criterion focuses on whetherone entity has the power to dictate the other's decisions
(hal affecl (heapplicahilify ofor complicmce with relevant air pollutionregulatoiy requirements.
See Letter from William I.. Wehrum to Patrick McDonnell (Apr. 30. 2018) ("Meadowbrook
Cjuidance")."* OtterTail does not e.xercise any authority over the Mine'scompliance with its
environmental obligations. Buteven under EPA's old interpretation, nothing in the relationship
between Coyote Station and the Mine ri.ses to the level of inlluence or "but for" dependency that
would constitute common control under thatapproach. Rather, whatever involvement OtterTail
has in reviewing and approving the Mine's mining plans and capital expenditures is a natural
reflection of an arm.s-length cost-pluscontract for providing lignite to the Station.


Current BPA Policy^


In its 2018 Meadowbrook Guidance, EPA updated its interpretation of the term "common
control" in order to '"better reflect a 'common sense notion of a plant,' and to minimize the
potential for entities to be held responsible for decisions of other entities over which they have
no power or authority." Meadowbrook Guidance at 6. Under this interpretation, the assessment
of "control" should focus on "the power or authority of one entity to dictate decisions of the


Available at https:/Avww.epa.gov/sites./Droduction/files/20l 8-
05/documcnt.s/meadowbrook 2018.ndf


^Otter Tail recognizcs that NDDH's interpretation of its PSD regulations, including what it
means for two sourccs to be under common control, governs in North Dakota. NDDH has
traditionally adopted EPA's interpretation of this term, however, and we believeNDDH would
likely adopt the Meadowbrook Guidance because that guidance is weII-reasoned, establishes
clearand objective criteria, and yields conclusions that better comport with the "common sen.se
notion of a plant."







otherthat couldaffectthe applicability of, or compliance with, relevant air pollution regulatory
requirements." Id.


Forthepurposes of thisanalysis, "control" must bedistinguished from diemore general ability
ofone entity to influence another. "[T]he fact that an entity is influenced, affected, or somewhat
constrained by contractual relationships that it negotiated at arm's length, or by external market
forces, does not necessarily mean that one entity is actually controlled or governed by these
influences in making a given decision." Id at 7. To reflect "control," the entity must have
authority to "expressly or effectively force another entity to take a specific course of action,
which the otherentity cannotavoid through itsown independent decision-making." Id.
"Control" is also not synonymous with dependency, which EPA now states is relevantonly for
analyzing whether one entity is a "supportfacility" of anotherfor the purposes of the "major
industrial grouping" criterion. Id. at 10-11; see infra Section II.C(discussing support facility
analysis).


Likewise, the "control" must extend to "whethera permitting requirement appliesor does not
applyto die otherentity, or whedier... the otherentitycomplies or does notcomply withan
existing permittingrequirement." MeadowbrookGuidanceat 8. Where"each entity has
autonomy with respectto its own permitting obligations ... [i]t is more logical for such entities to
be treatedas separatesources." Id. Otherwise, a source's responsible official could be required
to certify compliance with requirements when knowledge of that compliance is limited to the
other entity, or a source could face liability for the actionsofanother entity that were outside the
source's control. Id. at 9. EPA believes the most relevant considerations should include "the
power to direct the construction or modification of equipmentthat will result in emissionsof air
pollution; the manner in which suchemission unitsoperate; the installation or operation of
pollutioncontrolequipment; and monitoring, testing, recordkeeping, and reporting operations."


at 9-10.


Here, Coyote Station does not control the Mine's environmental obligations or compliance. The
LSA provides for somedegree of coordination betweenOtter Tail and CCMCwith respectto the
Life-of-Mine Plan and Annual Mining Plans. See LSA UU 5.2.1-5.2.3.^ But these review and
approval provisions simply reflect OtterTail's need forsome oversight of the Mine'scosts in
lightof theLSA's "cost plus"compensation structure. See id. f 7.2 (explaining Coyote Station
will compensate CCMC forthe costs of production plus anagreed profit and capital charge).
The provisions of these plans do not include any decisions with respect topermitting or
environmental compliance: theyare focused oncapital expenditures andoperating costs and
expenses. At most, the required Annual Mining Plan provisions on "planned mine progression,
location of infrastructure, andcapital project locations" might be construed as decisions on"the
construction or modification of equipment that will result inemissions," see Meadowbrook
Guidance at 9, buttheLSA does notprovide for anyreview of how the Mine will meet its
environmental obligations for those projects. See LSA h 5.2.2(b)(i). Moreover, Otter Tail does
not have authority over the manner in which Mine emission units operate; the operation of
pollution controls (which, for mining activities, largely consists ofdust suppression practices); or


®Excerpts ofthe LSA cited herein are attached as Exhibit 1. Portions ofsome LSA provisions
havebeen redacted to preserve confidential information.







monitoring, testing, recordkeeping, or reporting. Therefore, the Voigt Letter is incorrect when it
states thatCoyote Station "must approve all activities at CCMC." VoigtLetterat 5.


In fact, theLSAexplicitly denies OtterTail any authority to control CCMC'sday-to-day
operation of theMine. While Otter Tail retains theright to access theMine forperiodic
inspections, including inspection of"environmental and permitting materials," the LSA specifies
that"[s]uch inspection shall notbe foranypurpose or reserved right of controlling the methods
and manner of the performance of the workby [CCMC]...." LSA^ 12.3(a).


In short,CCMC is solely responsible for obtaining thepermits for the Mineand for
implementation ofand compliance with pollution control requirements. Otter Tail exercises no
control overthese activities—quite theopposite, the LSA explicitly denies Otter Tail such
control. Therefore, theCoyote Station andthe Mine are not under common control anddo not
constitute a single major source under the CAA.


Previous EPA Policy


While EPA's Meadowbrook Guidancereflects EPA's current authoritative interpretation of
"common control," Coyote Station and the Mine would notbe deemed under"common control"
even under EPA's old policy. Indeed, NDDH all butreached thatconclusion in2013 and2016.


Under that prior policy, EPA evaluated common control using a "multi-factor" analysis to weigh
a number of potential indicators of shared operational decisionmaking. These factors included,
but were not limited to, "sharedworkforces, sharedmanagement, sharedadministrative
functions, sharedequipment, shared intermediates or byproducts, shared pollution control
responsibilities, and support/dependency relationships," Meadowbrook Guidance at 4. The
"support/dependency" factor oftencame intoplay in easeswhere one facilitycould director
influence the operationsofthe other, either throughcontrol over a critical aspect ofoperationsor
through economic leverage. EPA would assess the natureand degree of"influence that these
economicallyor operationally interconnected entities exert (or have the ability to exert) on one
another (e.g., the ability to influence production levels)." Id, In the past, EPA has often
evaluated whether one facility would not be able to operate but for the existence of the other.
See Letter from Judith M. Katz to Gary E. Graham, "CommonControl for Maplewood Landfill,
also known as Amelia Landfill, and Industrial Power Generating Corp." (May 1,2002) (finding
no common control, even where one facility was built on property owned by other, because, inter
alia, eitfier facilitycouldcontinue to operate if the otherwere shutdown).


At the outset, it is worth notingthatNorth Dakota is home to other mine-mouth lignite-fired
electric generating stations with business arrangements similar to those present here, andthere is
no indication that theDepartment has deemed any othercombination of mine and mine-mouth
power plant to bea single source. Forexample, before CCMC developed itsmine a couple of
years ago, Coyote Station obtained its fuel from Dakota Westmoreland Corporation's Beulah
Mine, which is even closer to the Station than CCMC's mine.


Moreover, in its previoussource determination, NDDH determined that these two facilities "do
notappear to be under common control," indicating that theDepartment at least believed it is
more likely than not that these are separate sources. 2013 Determination at 2. Nothing about the







relationship between CoyoteStationand the Mine has materially changedsince the NDDH's
initial evaluation.


CCMC notifiedNDDH of the LSA provisions regarding coordination between CCMCand Otter
Tailon certain planning activities, including OtterTail's authority toapprove significant capital
expenditures. Source Determination Request at 4. NDDH nonetheless determined that neither
entity"has decision-making authority over the other" or "is able to direct the management and
policies of the other." 2013 Determination at 2. That conclusion was correct: as described
above, the LSA doesnotgive OtterTail authority to direct operations at the Mine, particularly
with respect to the Mine's environmental obligations.


There is also not a sufficient"supportor dependency" relationship between the two entities to
constitute common control underEPA's pre-20i8 policy. See id (stating dependency
relationship "does not appear to exist"). Applying a "but for" test. CoyoteStationdoes not
depend on the Mine because it hasalreadyoperatedfor decades prior to the Minersconstruction.
If the Mine were to close or was somehow unable to satisfy Coyote Station's requirements,
Coyote Station could feasiblyobtain lignite from other mines in the State. Likewise, the Mine is
not entirely dependenton Coyote Station. Pursuant to the LSA, the Mine may sell lignite to
Montana-Dakota's Heskett Station, and may sell to third parties so long as Coyote Station's
requirements will still be met. LSA 14.2-14.3. In the absence of Coyote Station, CCMC
could sell the Mine's lignite on themarket in response to demand. SeelQU Determination at 2.
Finally, the facilities do not share any equipment, facilities, pollution control equipment,
workforces, management, securityforces, payroll activities, employeebenefits,or insurance
coverage. Source DeterminationRequest at 6. Although the Mine's coal processing facility
transfers lignite fromone site to the other, the equipment is not jointly owned: CCMCand Otter
Tail have clearly established which entity owns the components necessary for that process.


Finally, the Voigts' assertion that Coyote Station "exerts actual physical operational control"
over the coal processing facility and, therefore, the MinebecauseCoyote Station staff maycall
Mine staff to inform them of their coal needs for the day borders on the absurd. Voigt Letter at 5
(stating Mine staff "radios to Coyote Station at the start of every shift to determinethe Station's
coal needsand then he baseshis coal crushingactivities on what the Station radios back to
him"). Of course, whatthe Voigts describe is the outline of any basic arms-length business
transaction: the customer places an orderand the seller fills it The VoigtLetter's argument is
akin to saying thata customer who places anorderat a fast food drive-in speaker andthen
receives what she ordered at the window is in control of the restaurant. It goes without saying
that a power plant must tell a mine when it needs coal (to generate electricity at thepower plant)
and when it does not (due to eithera scheduled or unscheduled outage at die powerplant).


C. Major Industrial Grouping


Using the two-digit classification code, the Mine falls under SIC major group 12 asa coal mine
while Coyote Station falls under SIC major group 49asan electric generating facility. Thus, the
sources are not partof the same major industrial grouping.


The Voigts contend the Mine should be considered a "support facility" for Coyote Station and
therefore should begrouped under thesame SIC code. Voigt Letter at 5-7. The Department







considered, but did not resolve, liie same argument in its 2013 Determination. 2013
Determination at 3 (stating "the Department is unable to determineat this time if the two sources
should be considered to be under the same SIC code"). But for the reasons stated below,
designating the Mine as a support facility for Coyote Station would conflict with the expressly
stated intentof Congressand EPA and would be inconsistentwiih the facts.


As part of its 2013 analysis, NDDH cited an EPA guidance document describing a "*50 percent
support test' to be used as a presumptive test to determine whether one facility supports the
other." Id. (citing Memorandum from .lohn S. Seitz to Regional Directors, "Major Source
Determinations for Militar}- ln.siallations under the Air fo.xics, New Source Review, and Title V
Operating Pemiit Programs ofthe Clean Air Act' (Aug. 2, 1996) ("Military Guidance")).'
Under that test,a facility that contributes more than 50 percent of itsoutputor services in support
of another would be presumed to be a support facility.


But that test is not required (or even suitable) for all support facility analyses, and it is not
appropriate for use here. The Military Guidance itselfnotes that the 50 percent approach "may
not be the most appropriate test in certain situations. Support facility relationships should always
be established in lightof the pardcular circumstances of the sources being evaluated." Military
Guidance at 17 n.26. Notably, RP.A at one lime considered adopting the 50 percentoutput test as
the formal regulator)' threshold for support facility status, but ultimately rejected that approach.
Compare 59 Fed. Reg. 44,460. 44515, 44,526 (Aug. 29, 1994) (proposing addition of 50 percent
test for support facilities in 40 C.F.R. § 70.2) & 60 Fed. Reg. 20,804, 20,807,20,829 (Apr. 27,
1995) (proposingaddition of 50 percent tc.st in 40 C.F.R. § 71.2); wUh 40 C.F.R. §§ 70.2 & 71.2
(containing no definition or 50 percent threshold test for support facilities). Accordingly, NDDH
retains the discretion to determine how to identify support facilities.


The 50 pcrcent output test is not appropriate to apply here becausc Congress and EPA have
already indicated that a mine supplying coal to a nearby power plant should not be considered a
support facility, regardless of how much of its output goes to that plant. The House Reporton
the 1990 CAA Amendments cited the same kind of facilities at issue here as its primary example
of facilities that should not be aggregated as a single source, stating that EPA's use of the SIC
code criterion "avoids the possibility that dissimilar sources, like a power pknil ami an adjacent
coal mine, will be considered as the same 'source' because of common ownership." H.R. Rep.
No. 101-490(1), at 236-37 (1990) (emphasis added). EPA. in promulgating its Title V
regulations, acknowledged Congress's intentand distinguished the coal mine/power plant
example from other situations that mightwarrantaggregation bv SIC code. 56 Fed. Reg. 21,712,
21,724 (May 10. 1991).


It is also inappropriate because as outlined by EPA. the 50 percent output test is best suited for
determining how to catcgorizc a support I'iicility that serves two or more other facilities. When
EPA introduced the SIC Codecriterion and theconceptof support facilities in its 1980 PSD
regulations, it stated thai "(vvjhere a single unit is u.scd tosupport two otherwise distinct .sets of
activities, the unit is to be included within the source which relies most heavily on itssupport."
45 Fed. Reg. 52,676,52,695 (Aug. 7, 1980). Likewise, the Mililaiy Guidance cited by NDDH in
ils 2013 Determination difjcussed the 50 perccnt output lest in the context of "situations where an


' Available at httns://ww^v.coa.gov/sites/i3roduction/nies/2015-07/documents/dodguid.pdf.







activity (e.g., an airport) supports twoor more primary activities under same-entity control (e.g.,
missile testing/evaluation and pilottraining).** Military Guidance at 16. Here, the Department is
notevaluating which of several primary activities to aggregate the Mine withas a support
facility, butwhetherthe Mine is a supportfacility at all.


Even if the 50 percenttest is the rightone to apply here, the Mine wouldnot be considered a
supportfacility of Coyote Station. The 50 percent threshold discussed in the Military Guidance
establishesa merepresumption ofsupport facility status, which may be rebutted by other
evidence. Thatpresumption is overcome here byotherevidence that theMine is nota support
facility for CoyoteStation. The Voigts straincredulityby arguing that the North DakotaPublic
ServiceCommission madean explicitfactual fmding that"the purpose of the CoyoteCreek
Mine is to supply coal to Coyote Station" and attributingweight to this finding in the
determination whether the Mine andCoyote Station are in thesamemajorindustrial grouping.
VoigtLetterat 6. In fact, the Commission did not purportto define the Mine's "purpose" or
exhaustively list Its intended customers: it simplynoted the only customerwitha sales agreement
at the time. As discussedabove, the LSA affords CCMC freedom to sell lignite from the Mine to
Montana-Dakota's Heskett Station and to other third parties. LSA 14.2-14.3. While it has not
done so yet, the Mine is relatively new—shaving only commenced sales to CoyoteStation in
2016.


m. In the Unlikely Event Coyote Station and the Mine Are Determined to be a Single
Source, BACT Would Not Have Applied to Any Existing Coyote Station Emission
Units.


Finally, the Voigtsargue that because the Mineand CoyoteStationare allegedly a single source,
construction of the Mine "resulted in new emissions exceeding PSD significance thresholds" at
that source, and that "[b]oth [Coyote] Stationand [the Mine] were therefore required to undergo
PSD review, including a determination of best available control technology." Voigt Letter at 8.
But even if Coyote Stationand the Mine constituted a single source(and they do not, as
discussedabove), and even if construction of the Mine caused a significantemissions increase
and a significant net emissions increase ofparticulate matter emissions atthat combined source,^
BACTwould not have been triggeredfor any existing CoyoteStation emission units.


If the two facilities wereconsidered a singlesource, thenconstruction of the Minecouldhave
constituted a major modification of an existing majorstationary source (Coyote Station),
potentially triggering PSD review. See 40 C.F.R. §52JZl(a)(2)(ii). In the case ofa major
modification, BACT is onlyrequired for those regulated NSRpollutants for which the project
causes a significant net emissions increase (here, particulate matter), and only for the individual
emissions units "at which a net emissions increase in die [regulatedNSR pollutant] would


*The Voigt Letter calculates PSD applicability by citing out-of-context, preliminary estimates of
particulate matter ("PM") emissions from the Mine as Otter TaiPs official estimates based on
final site layout, Voigt Letter at8. In fact, the estimates the Voigt Letter cites were made early
in the conceptual stages ofthe Mine project, well before itwas known where key emission units
would be located, and were never updated once theMine's final design was known.
Accordingly, the cited PM emission estimates likely do not represent actual emissions from the
project.







occur." Id. § 52.21(j)(3). Because the Mine project did not alterany of Coyote Station's
existing emissions units, none of those units would be subject to BACT. Accordingly, the
Voigts' request for "more stringent limits for the Station" is baseless. Voigi Letter at 8.


Indeed, even if BACT had been applied to the new Mine facilities and the new conveyor, it is
unlikely they would have resulted in any different PM emission control requirements than
currently exist. Dust suppression techniques—^which the Mine iscurrently required to utilize—
are likely BACT for the mining operations, the haul roads, and the lignite pile. The Voigts"
letter casually suggests BACT would have required the roads to be paved and the lignite pile to
be enclosed. Voigt Letter at 8. That is highly unlikely: paving haul roads thatare designed lor a
constant stream of very large and heavy coal haul trucks would be ineffective. Furthermore,
enclosing a coal pile of such size would be unprecedented. The coal processing facilit>' and the
conveyor arealready both subject to NSPS Subpart Y requirements and it is unlikely BAC'l
would have yielded different controls for these facilities.


Ifyou have any questions about these comments, please do not hesitate to contact mc.


Sincerely,


Mark Thoma


Manager, Environmental Services


Enclosure


cc: V/^aig D. Thorstenson, Environmental Engineer. Division of Air Quality
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Exhibtt 1


Excerpts of Lignite Sales Agreement Between
Coyote Creek Mining Company, L.L.C., and


Otter Tail Power Company, Northern Municipal Power Agency,
Montana-Dakota Utilities Co., and Northwestern Corporation


(Oct. 10,2012)







WITHOUT LIMITATION, ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR OF FITNESS FOR A PARTICULAR PURPOSE OR
ARISING FROM A COURSE OF DEALING OR USAGE OF TRADE ARE
SPECIFICALLY EXCLUDED AND DISCLAIMED.


5.2 MinipR Plans


5.2.1 Life-of-Mine Plan


(a) Seller shall prepare and provide to Buyer in writing a mining plan covering the
life-of-mine requirements (the "Life-of-Mi"ft Plan") for the design, development,
constTQCtion, start-up and operation of the Mine, including the Development
Period, the Production Period and the Post-Production Poriod to furnish from the
Reserves the lignite requirements of Buyer under thisAgreement Seller's initial
Life-of-Mine Plan shall assume that Buyer's life-of-mine lignite requirements
shall be equal to 2,500,000 Tons per Year unless Buyer notifies Seller to use a
different assumption. The Life-of-Mine Plan shall be based on the principle of
recovering the mosteconomic reserves from within the Reserves over the Term.
The Life-of-Mine Plan shall be prepared in accordance with sound engineering
and design practices and Applicable Laws and shall include, butnot be limited to,
production schedules, staffing and equipment requir^ents, estimated costs per
Ton using the cost categories identified in Section 7. a property acquisition plan,
schedule and estimated budget, a mine development plan, schedule and budget,
method of operation, anticipated lignite quality characteristics, reclamation and
permitting schedules, estunated capital budget containing estimates of all capital
expenditures, commitments, and loan/lease requirements, operating cost
estimates, mine design, mine projection maps, mine progression and reserve
studies, and other documentation reasonably requested by Buyer. Seller will
pennit Buyer's rqiresentatives to participate in the development of the
Life-of-Mine Plan and any revisions thereto.


(b) The Life-of-Mine Planshall be completed anddelivered by Seller to Buyerwithin
threehundred sixty-five (365) Daysofthe Effective Date. Buyer shall review the
Life-of-Mine Plan for reasonableness and completeness. Wittiin sixty (60) Days
ofreceipt of the Life-of-Mine Plan, BuyershallmeetwithSeller to jointlyreview
the proposed Life-of-Mine Plan. Within forty-five (45) Daysofthe conclusion of
such review. Buyer shall provide notice to Seller of Buyer's approval of, or
Buyer's suggested modifications to, the proposed Life-of-Mine Plan. If Buyer
suggests modifications to the proposed Life-of-Mine Plan, Buyer shall advise
Seller of the reasons for such modifications, and Buyer and Seller shall meet
promptly and attempt in good faith to resolve their differences with respect to the
proposed Life-of-Mine Plan, If Buyer and Seller are unable to resolve such
differences witiiin thirty(30) Days after Buyer proposes such modifications.
Seller shall revise and resubmit the proposed Life-of-Mine Plan as requested by
Buyer.


5.2.2 Annual Mining Plan
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(a) On or before July 1 of each Year during the Term, including the Development
Period, the Production Period and the Post-Production Period, Seller shall provide
to Buyer in writing (or in electronic fonnat) a detailed mining plan covering the
operation of the Mine for the next Year (the "Annual Mining Plan") that confonns
substantially to the Life-of-Mine Plan. If Buyer and Sell^ agree that current
circumstances require that the Annual Mining Plan differ in any material respect
from the Life-of-Mine Plan, Seller shall review and revise, if necessary, the
Life-of-Mine Plan based on the then-cuirent circumstances including the
designation of annual deliveries provided by Buyerin thenotice given pursuant to
Section 2.6. Seller shall provide documentation of such revised Life-of-Mine
Plan consistent with the requirements ofSection5.2.1.


(b) Such Annual Mining Plan shall include, but not be limited to, the following items
for activitiesduring the following Year:


(i) maps showing planned mine progression, location of infrastructure, and
capital project locations;


(ii) mining operations schedules showing acres disturbed, overburden
removed, lignite recovered by seam, anticipated lignite quality by seam,
equipment workingschedules, and labor requirements;


(iii) a reclamation plan showing areas to be regraded, planted or otherwise
subjectto reclamation activitiesand a permittingand bondingschedule;


(iv) an estimated capital budget containing detailed, itemized estimates of all
capital expenditures,commitments, and loan/leaserequirements, including
indicative teims for anyproposed acquisition of Capital Assetsby Seller;


(v) an estimate ofall operating costsand expenses in suchdetail as required to
estimate the Cost ofProduction under Section 7.2('a'). along with estimated
employee headcounts and such other information as Buyer may
reasonably request;


(vi) an estimated Monthly cashflow statement containing estimates of thecash
requirements for the capital and operating budgets prq)ared pursuant to
this Section 5.2.2:


(vii) a projection of then^t four Years of operations in such detail as directed
by Buyer, which shall include assumptions as to lignite stockpile size(s)
and location(s), if any; and


(viii) such otherinfbnnation as directed by Buyer.


5.2.3 Approval ofAnnual Mining Plan


(a) Within sixty (60) Days after receipt by Buyer of an Annual Mining Plan, and, if
applicable, a revised Life-of-Mine Plan, Buyer shall give Seller notice ofBuyer's
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approval or disapproval of such Annual Mining Plan (including specific approval
of any acquisition of Capital Assets by Seller) and, if applicable, revised Life-of-
Mine Plan.


(b) If Buyer does not give Seller such notice within sixty (60) Days after Buyer's
receipt thereof. Buyer shall bedeemed tohave approved such mining plan(s).


(c) If Buyer disapproves an Annual Mining Plan or any portion(s) th^eo^ Buyer
shall advise Sellerof the reasons for such disapproval, and Buyerand Sellershall
meet promptly, but no more than ten (10) Business Days after such disapproval
was expressed, and attempt in good feith to resolve their differences with respect
to the Annual Mining Plan. If Buyer and Seller are unable to resolve such
differences within such ten(10) Business Days, Seller shall adopt such changes to
the Annual Mining Plan asrequested byBuyer, and shall submit a revised Annual
Mining Plan within ten (10) Business Days following the failure of Buyer and
Seller to resolve such differences.


5.2.4 Mine Development and Operation


(a) Seller shall consult with and keep Buyer informed of the progress of Seller's
activities related to the Mine during the Term in such manner as Buyer may
reasonably request,


(b) Buyer and Seller shall meet quarteriy (or at such other times as needed or
requested by either Party) to review the progress of Seller's activities related to
the Mine during the Term.


(c) Seller shall not make any capital expenditures unless they are generally reflected
in a capital budget approved by Buyeras part of an Annual Mining Planor unless
otherwise specifically approv^ by Buyer, provided, however. Seller shall have
theright during anyYear to makecapital expenditures required in the eventof an
Emergency without advanceapprovd by Buyer. If the nature of the Emergency
and the time elements involved do not allow sufficient time to obtain Buyer's
approval of such csq^ital expenditure before it is incunred, Seller shall
subsequently and promptly (but not later than two Business Days after such
occurrence) give Buyer notice thereof


(d) Seller shall have the right, without the specific written approval of Buyer, to
exceed the amoimt for any specific capital expenditure in any budget approved by
Buyer by up to five percent (5%), provided that in no event shall any such excess
expenditure exceed One Hundred Thousand Dollars ($100,000) (the "CapX Cap")
(subject to adjustment pursuant to Section 91 or such other amount as mutually
agreed to by ttie Parties in any Year. If Seller desires Buyer's approval to exceed
a specific line item, budgeted, capital expenditure by morethanfive percent (5%)
or more than the CapX Cap or such other amount as mutually agreed to by the
Parties in any Year, Seller shall make such request by written notice as soon as
practicable, and if Buyer neither approves nor disapproves such request within
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(b) an amount equal to the total sum of al) overhead costs (excluding labor costs
covcrcd by paragraph (a) above) actually incurred by Seller during the
Development Period in connection with tlie design, permitting, development,
construction, equipping and start-up of the Mine, which costs shall include, but
not be limited to, costs of materials and supplies, costs related to (he maintenance
of leases, subleases and fee ownership of lands and reserves in the South Beulah
Area of Interest, reasonable travel expenses, equipment rental costs, computer
service costs, allocated office expenses, fees and expenses of outside consultants
and legal counsel, administrative and general expenses of Seller directly allocable
to the Mine, and any other reasonable costs which are not covered by
paragraphs (a) and (c) of this Section 7.1.2:


(c) an amount equal to Seller's Loan and Lease Obligations due and payable during
the Development Period;


(d) an amount equal to depreciation and amortization charges on Capital Assets
acquired by Seller during the Development Period to which Seller is entitled and
the rates of which shall be determined by Seller in accordance with GAAP, and ad
valorem or similar taxes incurred by Seller during the Development Period;


(e) the Capital Charge (as defined in Section 7.2fd)) payable each Year during the
Development Period on the Invested Capital of Seller;


(f) a fee equal to^mper Month (the '̂ Development Fee"), which amount shall
be subject to adjusimenl pursuant to Section 9: and


(g) the Pre-LSA Costs.


7.1.3 Seller shall report cuirent Development Period Costs to Buyer Monthly during the
DevelopmentPeriod and at the conclusion of the Development Period.


7.1.4 All Development Period Costs shall be capitalized as incurred during the
Development Period. All Development Period Costs other than the Development Fee and tlie
Capital Charge shall be amortized on a straight-line basis in equal Monthly installments over the
full term of the Production Period by being included in the Cusi of Production, The
Development Fee and the Capita) Charge incurred during the Development Period shall be
amortized on a straight-line basis in equal Monthly installments over the first
fifty-two (52) Months of the Production Period by being included in the Cost of Production
during such Months.


7.2 Compensation Durina the Production Period


During the Production Period, Buyer shall pay Seller in accordance with Section 8 an
amount that equals the sum of (i) the Cost of Production (Section 7.2(a)), (ii) tlie Agreed Profit
payable to Seller (Section 7.2(c)(i)) and (iii) the Capital Charge (Section 7.2(d)). All amounts
payable by Buyer dimng the Production Period under this Section 7.2 shall constitute
"Compensation '̂ during the Production Period. Buyer acknowledges that when no lignite is mined,
processed, sold or delivered during the Production Period, Buyer shall continue to pay the Capital







Charge and the portion ofdie Cost ofProduction that is incurred by Seller in accordance widi the
terms ofthis Agreement and invoiced toBuyer even when lignite deliveries are not made (referred
to by the Parties as **period costs," as opposed to '*product costs,^ \^ch are not invoiced when
lignitedeliveries arenot made).


(a) Cost ofProduction


For (he purposes of this Agreement and excq>t as otiherwise expressly stated, "£p,st of
Production" shall mean all costs actually incurred by Seller performing its obligations under this
Agreement during die Production Period, including, without limitation, costs related to the mining,
processing and delivering of lignite from the Mine, but shall exclude costs or expenses not
authorized pursuant to diis Agreement or that have been incurred over the prior dis^roval by
Buyer diereof. Any costs incurred by an Affiliate ofSeller and charged to Seller shall be included
only at the cost to such Affiliate widiout addition for any intercompany profit or service charge.
Seller, in determining costs, shall give Buyer the proportionate benefit of volume purchases
participated in by Seller and Affiliates ofSeller. The Cost ofProduction shall be deteraiined on an
accrual basis inaccordance with GAAP, and shall include, butshall notbelimited to,thefollowing:


(i) All production, maintenance and delivery costs incurred by Seller in the
performance ofits obligations under this Agreement during the Production
Period including, without limitation, the following types of costs:


(aa) Labor costs for work directly related to the Mine, which include,
without limitation, (i)wages (e.g., regular and overtime wages paid
to non-exempt employees and woricforce, and salaries paid to
exempt employees), (ii) die costs of all related payroll taxes
(e.g., federal social security and Medicare taxes, federal and state
unemployment taxes and workers compensation) and fringe
benefits, including, without limitation, welfare plans, contributions
to 401(k) and other retirement plans, contrftutions to defined
benefit and defined contribution pension plans, group insurance
(e.g., medical, dental, term life and disability), holidays, floating
holidays, vacation days, military duty days, jury duty days,
bereavement days, personal days, sick days, severance, and other
comparable benefits paid to or for employees of Seller and
Affiliates of Seller, (iii) reasonable travel costs and lodging costs
for employees of Seller and Affiliates of Seller, and (iv) the costs
of employee productivity, safety and environmental incentive
plans;


(bb) Expense of payroll preparation, general accounting and billing
performed at the Mine;


(cc) Consumable materials and supplies;


(dd) Consumable tools;
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(ee) Costs of machinery and equipment that are not Capital Assets,
including rental costs;


(ff) Rental of machinery and equipment not included in Seller's Loan
and Lease Obligations;


(gg) Electric power and other utility costs;


(hh) Reasonable and necessary services incurred in the mining,
processmg or delivery of lignite from the Mine rendered by
persons other than employees ofSeller and Affiliates ofSeller that
are directly charged to the Mine;


(ii) Insurance premiums and deductibles, including in respect of
workers* compensation as required by law, liability, property
damage, and such other insurance as requested by Buyer and in
amounts and with insurance carriers (or self-insurance) approved
by Buyer, as provided in SpctiQ^ jQ;


(jj) All taxes and fees, including, without limitation, ad valorem,
severance, sales, use, property, excise, license, stamp or other
taxes, levies, imposts, duties, charges, or feesofanynature, but not
including income taxes, imposed by any Governmental Entity;


(kk) Fees, assessments and penalties payable to MSHA and other
Governmental Entities; provided, however that to the extent a
Governmental Entity has determined that any such fees,
assessments or penalties are the resultof Seller's gross negligence
or williul misconduct, such fees, assessments or penalties shall not
constitute Cost of Production and shall be paid by Seller and not
reimbursed by Buyer,


(11) Cost of reclamation during the Production Period, including labor
and supplies, as required to comply with all Applicable Laws and
leases and subleases ofReserves;


(mm) Costs incurred by Seller relating to this Agreement in connection
with or as a result of the enactment, modification, interpretation,
rq)eal or enforcement ofany Applicable Laws;


(nn) Usual membership fees of the National Mining Association
(allocated to the Mine pro rata based on combined annual coal
production of Seller and its Affiliates in Ihe United States of
America, or such other pro rata method utilized by the National
Mining Association in charging all of its members), and a
reasonable number of other professional, service and civic
organization membei^hips paid for by Seller which are commonly
maintained by surface mining companies similarly situated in
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North Dakota, and such other contributions and memberships
approved in advance by Buyer;


(oo) Costs incurred by Seller (i) related to the maintenance of leases,
subleases and fee ownership of lands and reserves in the South
Beulah Area of Interest, such costs to include all sums actually
paid by Seller as rental, advance royalty, landman services,
abstract and titleopinion and curative costs incurred to confirm or
obtain clear title to the Reserves, and recordation fees; provided,
however, that Selleror its Affiliate shall directly pay leasebonuses
and labor costs expended in connection with ^e acquisition of
leases and such lease bonuses and labor costs shall not constitute
Cost of Production; (ii)in payment of production royalty or
ovmding production royalty attributable to lignite sold to Buyer
h^eunder which is produced from lignite and other coal leases or
other mining rights covering and affecting theReserves; and (iii) in
connection with theacquisition of feeproperty for theMine office,
Mine haul roads to the Plant facilities and other Mine facilities and
infrastructure;


(pp) Costs related to permits and permitting at the Mine;


(qq) Costs ofMine security;


(rr) Coiporate ii^chise taxes for Seller paid to the State of North
Dakota related to the Mine, ifany;


(ss) Costsofdrilling and geological services;


(tt) Costs related to sampling, analyses, surveying and weighmg
lignite, and the testing of the Sampling System and the scales
pursuant to Section 11:


(uu) Costs of Audits, and any other outside audits approved in advance
by Buyer,


(w) Costs related to Seller^s compliance with its obligations under
Section 12:


(ww) Costs incurred as the result of labor organization activities or
unionization of Seller's employees at the Mine (including, without
limitation, costs ofaibitration and labor and other costs incuired by
Seller in connection with any collective bargaining activities or
agreements);


(xx) Cost of reclamation bonds and similar performance bonds as
required by Applicable Laws and obtained by Seller in connection
with the performanceofits obligations hereunder;
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(yy) Post-Mining Reclamation Costs payable as detennined pursuant to
GAAP requirements, including costs related to the Reclamation
Account; and


(zz) Mine administrative costs including telephone and office costs,
travel expenses and moving expenses of exempt employees of
Seller, provided that no moving expense will be allowed for any
non-exemptemployeeofSeller without Buyer's prior approval.


There shall be credited to costs under this Section 7.2(a) amounts equal to (1) any investment tax
credit or other tax credits based upon new investment incurred and taken by Seller or by an
Affiliate ofSeller that is attributable to Seller's operation, and (2) any refimds or rebatesreceived
by Seller from manufecturers or vendors and (3) the proems from any insurance policies
obtained in accordance with Section 10. except to the extent Seller or its Affiliates use such
proceeds to payanylosses, costs, fees, expenses, damages or liabilities incurred by Seller or its
Affiliates that result from or relate to an insured loss or occurrence, including but not limited to
costs to rq>air or replace equipment or other property, or amounts to pay stipulated loss values
under equipment leases.


(ii) Depreciation and/or amortization charges on Capita] Assets to which
Seller is entitled, the rates of which shall be determined by Seller from
time to time in accordance with GAAP. Unless odierwise agreed by
Buyer and Seller, the rates of such depreciation and/or amortization shall
be limited to a slrai^t-line basis overthe anticipated useful service lifeof
the Capital Assets. Buyer may correct from time to time anticipated
useful service lives to conform to experience. Net gains or losses on the
dispositions of Capital Assets shall be credited or diarged, as the case may
be, to the Cost of Production. Transactions involving Capital Assets
betwe^ Sell^ and any one or more of its Affiliates (including
contributions to the capital ofSeller) shallbe reflected in Seller's accounts
at cost to the Affiliates of the Capital Assets mvolved, less accumulated
depreciation, as shown by the accounts of the transferring company, or
salvagevalue ifit is greater than depreciated cost.


(iii) All Seller*s Loan and Lease Obligations due and payable during the
Production Period.


(iv) All Development Period Costs accrued during the Development Period,
which shall be repaid on a Monthly basisduring the Production Period as
partof theCostof Production, as provided in Section 7.1.4.


(b) [Intentioiially Omitted.)


(c)


(i) During the Production Period for all lignite sold and delivered bySeller to
Buyer hereunder from the Mine, the agreed profit ("Agreed Profit").
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expressed in 2011 dollars, shall be|^BperTon; provided, however, that
Agreed Profitshallnot be paidin respectofNon-confonning Lignite.


(ii) General and administrative costs that are to be covered by the Agreed
Profit (and that shall not otherwise be includedin the Cost ofProduction)
during the Production Period, are salaries and related expenses such as
payroll taxes, pensions, contributions to retirement plans, other fringe
benefits and workers* compensation, together with travel, tel^hone,
postage and office rent and office maintenance expense, of executive
officers of Sell^ not located at the Mine and of officers of Affiliates of
Seller who perform, and for the time and to the extent they perform,
functions relating to the Mine or this Agreement Without limiting the
generality of the foregoing, the expenses of executive office support,
administrative support, operations management support, business
development support and legal support (excluding outside litigation
services and other outside legal services describedbelow in Section22,7).
finance and accounting support, management information systems
support, human resources support and benefits support rendered by
employees ofAfGliates of Seller shall be covered by theAgreed Profit.


(iii) Notwithstanding anything to the contrary contained in Section 7.2fc)(ii).
general and administrative costs that are not to be covered by the Agreed
Profit and that otherwise shall be included in the Cost ofProduction are:


(aa) coiporate firanchise taxes for Seller paid to the State of North
Dakota related to the Mine, if any,


(bb) litigation and other legal expenses directly related to activities
under this Agreement incurred through the use of attorneys who
are not employees of Seller or Affiliates of Seller, excluding the
cost of any litigation or action in whidi Seller and Buyer are on
opposing sides, and excluding the cost of arbitration undft-
Section 18:


(cc) actual costs of new reserve mine planning and special studies
providedby employeesof Seller or Affiliatesof Seller not located
at the Mine andspecificallyapproved in advance by Buyer,


(dd) actual costs of mine pennitting, geologic support on drilling and
modeling provided by employees of Affiliates of Sellernot located
at the Mine, andspecifically approved in advanceby Buyer;and


(ee) labor cost and related taxes and fnnge benefits for employees of
Seller and Affiliates of Seller who are not located at the Mine but


whose labor and associated benefit costs are properly charged
directly to the Mine with Buyer*s advance approval.
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Capital Charge. Buyer shall pay to Seller an amount equal
the sum of (i) Seller's Invested Capital and (ii) the unainortizcd/'undcprcciatcd
amount of Development Period Costs (the "Capital Charge'"). The Capital Charge
shall be paid Monthly by Buyer and shall be included in the invoices provided for
in Section 8.1.


7.3 Payment of Post-Mining Reclamation Costs Dunng the Post-Production Period


Seller shall first payPost-Mining Reclamation Costs out of the Reclamation Account. In the
event that the Reclamation Account does not contain sufficient funds to obtiiin the release of the
Mine reclamation bond from tlie North Dakota Public Service Commission, Buyer shall promptly
pay to Seller the additional required Post-Mining Reclamation Costs, including all costs and
exj^enses of demobilization, equipment modification and employee relocation. In the event that
funds remain in the Reclamation Account after final release of the Mine reclamation bond from the
Nortli Dakota Public Seivice Commission, Seller shall promptly pay such remaining funds to
Buyer. Seller shall not require Buyer to pay Seller any profit for services perfonned by Seller in
final mine closing and reclamation during the Post-Production Period.


Scction 8. Billins and Pay/nent: Audit True-Up


8.1 Monthly Invoices


(a) On orbefore the tenth (lO"^) Day of each Month, Seller shall fiimish Buyer with a
written invoice which sets forth the amount due Seller under Section 7 for the


immediately preceding Month. The Monthly invoices shall be in such form and
detail as reasonably requested by Buyer and shall list the quantity of lignite
delivered to the Delivery Point. Seller shall furnish promptly evidence
substantiating the invoice as Buyer may reasonably request.


(b) Buyer shall pay Seller the amount of such invoice within ten (10) Days of Buyer's
rcceipt of the same by wire transfer to an account designated by Seller in writing
in immediately available federal fLinds.


(c) If Buyer disagrees with the amount of any invoice, Buyer shall immediately
notify Seller of such disagreement so that the difference may be resolved before
the date payment for such invoice is due. If Buyer fails to give such notification,
or if Buyer and Seller determine the invoiced amount is correct or that another
amount is correct before the date payment is due, such invoiceshall be paid in full
or in the amount agreed as correct by Buyer and Seller. If Buyer gives such
notification and Buyer and Seller do not resolve such disagreement before the
date payment is due, Buyer shall pay the amount of the invoice on the date
payment is due. If Buyer and Seller are not able to resolve the dispute within
thirty (30) Days following the date on which the disputed payment was due, the
Parties shall resolve the dispute by arbitration pursuant to the provisions of
Section 18. Payment or payments under this Section 8 shall not be deemed a
waiver of any rights of Buyer to have the invoice hereunder corrected or an







(d) All audit exceptions, payment corrections, or other matters identified in audits or
reviews of books and records shall be resolved by mutual agreement of the
Parties,and corrections, creditsor additional chargesshall be includedin the next
regular Monthly invoice.


12.3 Periodic Inspections


(a) Buyer shall, upon reasonable notice and in accordance with the requirements of
Applicable Law, be afforded complete access to theMine and to copies of anyof
Seller's accounting and financial records, exploration data, geologic assessments,
environmental and permitting materials, engineering studies, surveys, operational
and maintenance records, reports, financial summaries, Reclamation Account
Documentation and any other documents sqiplicable to or associated with the
Mme or the performance by Seller of its obligations under this Agreement,
subject to any Applicable Laws or Seller policies regarding employee records.
Prior to entering the Mine site, any Buyer's representative shall check in with
appropriate personnel at theentrance to theMine siteand access shall be allowed
unless Seller determines such access would interfere with or disrupt Seller's
perfonnance hereunder, in which case access shall be granted as soon as
practicable thereafter. Such inspection shall not be for anypurpose or reserved
right of controlling the methods and manner of the performance of the work by
Sellerunder this Agreement, but shallbe to assureBuyerthat Seller is performing
its obligations under this Agreement.


(b) Seller agrees to maintain adequate books, payrolls and records satisfectory to
Buyer in connection with woik perfoimed and payments made by Seller under
this Agreement. Buyer and its duly authorized representatives shdl have access
at all reasonable times to the books, payrolls, records, correspondence and
personnel of Seller relating to any of liie work performed hereunder for the
purposeof auditing and verifying the amounts charged by Seller or for any other
reasonable purpose including, butnot limited to, compliance by Sellerwithanyof
the temis and provisions ofthis Agreement.


Section 13. ForceMaieure


13.1 General


If either Party is rendered unable, wholly or in part, by Force Majeure (as hereinafter
defined) to cany out any of its obligations under this Agreement, and if wiUiin five(5) Business
Days after the Party experiencing a ForceM^eure is awareofthe occurrence ofsuch Force Majeure
provides notice, including a detailed explanation ofsuch ForceMajeure, to the otherParty, then the
obligations ofthe Partygivingsuch noticeshallbe suspended to the extentmade necessary by such
Force Majeure fiiom the inception of the Force Majeure and during its continuance, but for no
longer. The Party giving such notice shall diligently use its best efforts to eliminate the causeand
effect of such Force Majeure insofaras possible with all reasonable dispatch. Any deficiencies in
the production or delivery of lignitehereunder caused by ForceMajeure shall not be madeup under
the provisions of this Agreement except by mutual agreement. No such event of Force Majeure
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shall excuse, alter or diminish the obligation of Buyer to make the payments provided for in
Section? in accordance with Section8. Notwithstandmg anything to the conti^ herein, this
Agreement may,subject to Section 16.3. be terminated byBuyerifa Force Majeure affecting Seller
and its eifect are not eliminated withinthirty (30)months from inc^on ofsuch ForceMajeure.


13.2 Definition


The term "Force Maieure" as used in this Agreement shall mean any and all causes beyond
the reasonable control of theParty Ming to perform, such as actsofGod, strikes or otherindustrial
disturbances, material shortages,labororganizingefforts,acts ofthe public enemy,wars,blodcades,
insurrections, riots, acts of terrorism, epidemics, pandemics, landslides, adv^e geological or
hydrological conditions, &ults in lignite seams, li^tning, hurricanes, tornadoes, earthquakes, fires,
storms,floods, wa^outs, majorbreakdowns ofor damage to Plant or Mine facilities (including haul
roads between the Mine and the Plant), Plant or Mine equipment, interruptions to or contingencies
of transportation, orders or acts or refusals to act by a govonmental, military or civil authority
(including without limitation, interruptions, whetho* by action orinaction, by f<^eral, state orlocal
governments or court orders, present and future, or acts or failures to act of any Governmental
Entityhaving properjurisdiction) and any othercauses, whether of the kind herein enumerated or
otherwise, beyond the reasonable control of the Party filing to perform, that whoUy or paitly
prevent the mining, producing, processing and delivering of the ligniteby Seller or the receiving
and/or utilizing of the lignite by Buyer. The settlement of strikes or industrial disputes or
disturbances or the resolution oflabororganizing efforts shall be entirely withinthe discretion ofthe
Party whose employees are affected, and the above requirement ihat any Force Majeure shall be
remedied with all reasonable dispatch shall not requiretiiesettlement ofstrikes or the resolution of
labororganizing effortsby acceding to the demands oftheopposing partythereinwhen such course
is inadvisable in the discretion of the Party having the difficulty. A decrease in or lack ofdemand
for electricity from Plantshallnotconstitute ForceMajeure.


13.3 ReplacementFuel During a Force MaieureAffectingSeller


Seller shall use reasonable best efforts to identii^ and arrange for the sale to Buyer of
replacement fiiel meetmg the Quality Requirements during the continuance of a Force Majeure
whidi prevents Seller from delivering lignite to Buyer. Buyer shall be solely responsible for the
costsofidentifying, ananging forthe sale to Buyerof, andpaying for, all suchreplacement fuel.


Section 14. AcauisUion of Additional Reserves: Sales to Heskett Station: Sales to Third
Parties


14.1 Acquisition ofAdditional Reserves


Sello* shall have the exclusive right to acquire additional reserves in theSouth Beulah Area
of Interest Buyer agrees that it and its Affiliates shall not acquire any interest in real property or
minerals in the South Beulah Area of Interest during the Term, without Seller*s prior written
consent.


14.2 Sales to Heskett Station
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SellCT shall have tine right to sell lignite from the South Beulah Area of Interest to
Montana-Dakota or its AfBliates for use at the Heskett Station generating facility near Mandan,
North Dakota rHeskett Sales*^. AnyHeskett Sales shall be made on terms agreed to by Buyer,
Seller and Montana-Dakota, with Seller receiving its Costs of Production, Capital Charge and
Agreed Profit on allTonssold in Heskett Sales.


14.3 S^gs Third Parties By galley


In addition to theright to make Heskett Sales as provided in Section 14.2» Seller shall have
the rigjit tosell lignite from theSouth Beulah Area of Interest to third parties. Prior tomaking any
sudi sales, (i) Seller shall deliver toBuyer evidence that third-party sdes proposed bySeller shall
not prevent Sello* from performing its obligation todelivCT lignite to Buyer hereunder and (ii) Sell^
and Buyer shall promptly meet todetermine the sales price ofsuch lignite and the manner mwhich
theproceeds from such sales will besplit between Seller and Buyer.


14.4 Seller Contributions to the Reclamation Account


In theevent that Seller sells lignite from the South Beulah Area of Interest in Heskett Sales
or to third parties, Seller shall (a) determine the amount ofPost-Mining Reclamation Costs that are
attributable to such sales in accordance with the terms of Section5.3.1, (b) deposit such amount
from the proceeds of such sales into the Reclamation Account within ten Days of receipt of the
purchase price ofIbe lignite sosold and (c) use the funds held in such account solely for purposes of
performing final Mine closure and reclamation during the Post-Producdon Period.


14.5 Sales to Third Parties Bv Buver


Buyer shall have theright to resell lignite purchased from Seller foruseat thePlant to third
parties. Intheevent that Buyer resdls lignite tothndparties, Seller shall bepaid theCompensation
payable under this Agreement for theTons toberesold, and Buyer shall retain the additional profit,
ifany,on such Tons whoi they are resold.


14.6 Termination ofRight to Make Third-Partv Sales


Unless otherwise agreed to by Buyerand Seller, neither Buyer nor Sellermay commit to
sell, or sell, lignitefrom the South Beulah AreaofInterest to thirdpartiesor as HeskettSaleswith a
delivery dateafterDecember 31,2040 or such laterdateto which the Production Period shall have
been extended in accordance with Section 2.1 ffl.


Section 15. Defaults: Remedies


15.1 Seller Default


Forthe puiposesofthis Agreement, anyone ofthe following eventsis a "SellerDefault*':


(a) if there exists at any time more than six months after the Production Date, and for
any reason attributable to Seller (excluding Force Majeure), any shortfall in
delivered Tons of lignite that is more than thirty percent (30%) of the Tons
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NORTH DAKOTA
DEPARTMENT o/ HEALTH


ENVIRONMENTAL HEALTH SECTION
Gold Seal Center, 918 E. Divide Ave.


Bismarck, ND 58501-1947


701.328.5200 (fax)
www.ndhealtli.gov


MEMO TO ;


FROM


DATE


File


Coyote Creek Mining, LLC
Mercer County, North Dakota


Craig D. Thorstenson —
Environmental Engineer C—
Division of Air Quality


Stationary Source Determination


April 11,2013


A letter dated February 13, 2013 (attached) from Coyote Creek Mining Company, LLC (CCMC)
requests a stationary source determination from the Department regarding a proposed lignite
mine to be known as the Coyote Creek Mine (CCM). In their letter, CCMC requests a
determination as to whether emissions from the Coyote Station electric generating plant and the
CCM must be aggregated when determining applicability of the Prevention of Significant
Deterioration of Air Quality (PSD), 1990 Clean Air Act Amendments Section 112 air toxics and
Title V (Part 70) operating permit programs. The federal PSD, Section 112 and Title V
requirements are incorporated into the North Dakota Air Pollution Control Rules and the
Department has primary responsibility for implementing the requirements in the state of North
Dakota in areas which are not located on Indian Reservations. On Indian Reservations in North
Dakota the U.S. Environmental Protection Agency (EPA) has primary responsibility for
implementing the above programs.


The applicable regulations consider a stationary source, or group of sources considered together,
to be a major source if the stationary source (or group of sources) is located on one or more
contiguous or adjacent properties and is under "common control" of the same person (orpersons
under common control). In addition, under PSD and Title V, the sources must be under the same
industrial grouping (SIC code) to be considered partof the same stationary source.


Contiguous or Adjacent Properties Criteria


The CCM and the Coyote Station will be located on property which is over three miles apart
with the property between the two sources not controlled by either party. It is determined that
the two sources are not located on contiguous or adjacent properties.


Common Control Criteria


The criteria used to determine if two sources are under "common control" are outlined in the
February 13, 2013 letter from CCMC. EPA guidance regarding common control includes the
following:







Coyote Creek Mining 2 April 11,2013


- September 18, 1995 letter from EPA Region VIII to the Iowa Department of Natural
Resources (available at: http://www.epa.gov/region07/air/title5/t5memos/control.pdf).


- October 1, 1999 letter from EPA Region VIII to the Colorado Department of Public
Health (available at: http://www.epa.gov/region7/air/nsr/nsrmemos/frontran.pdf).


Common control can be established through ownership; in this case, there is no common
ownership. Common control can also be established ifone entity has decision-making authority
over the other (through contractual agreement, etc.); in this case, neither entity has decision-
making authority over the other. Operational decisions at CCM and the Coyote Station will be
made separately.


EPA has not defined "control"; however, EPA guidance references the Securities and Exchange
Commission (SEC) definition of"control". The SEC definition of "control" is as follows:


Control means the possession, direct or indirect, of the power to direct or cause the
direction of the management and policies of a person (or organization or association)
whether through the ownership of voting shares, contract, or otherwise.


Neither entity (CCMC or the owners of the Coyote Station) isable to direct the management and
policies of the other; therefore, the SEC definition of control is not met.


In addition to the above, common control can be established if there is a support ordependency
relationship between the two entities such that one facility cannot continue to operate if the other
shuts down. EPAguidance alsoreferences a "but for" test (i.e., one would not exist "but for" the
other) which can be considered when determining if two entities are under common control.
When determining the extent of the support or dependency relationship, the following were
considered:


- The Coyote Station is not dependent on the CCM as the Coyote Station has operated
since 1981 without the CCM.


- CCMC will likely enter into a long-term contract to supply coal from the CCM to the
Coyote Station; however, CCMC is free to sell coal to third parties.


- The Dakota Westmoreland Beulah Mine currently supplies coal to the Coyote Station
and it appears that the Beulah Mine will stay open even if the agreement to supply
coal to the Coyote Station is not renewed.


- The CCM does not producea specific product that can only be utilized at the Coyote
Station. Demand for coal (and not the CCM relationship with the Coyote Station) is
expected to be a major factor in the viability of the CCM if the Coyote Station shuts
down.


Based upon the above, there is a reasonable possibility that each facility could continue to
operate if the other facility were to shut down. Therefore, a support or dependency relationship
does not appear to exist to such an extent that the two facilities should be considered to be under
common control.


Based upon the above, the CCM and the Coyote Station do not appear to be under common
control.
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SIC Code Criteria


CCM is a coal mine in SIC major group 12, while Coyote Station is under SIC major group 49.
However, an August 2, 1996 EPA memorandum (available at:
http://www.epa.gov/ttn/caaa/t5/memoranda/dodguid.pdf) has established that "support" activities
must be aggregated with the associated "primary" activity regardless of dissimilar SIC codes.
The August 2, 1996 memorandum discusses a "50 percent support test" to be used as a
presumptive testto determine whether one facility supports the other. Although this document is
intended for determinations at military facilities, the language relating to support facilities can be
applied to non-military facilities.


The above-referenced August 2, 1996 memorandum states that "a support facility usually would
be aggregated with the primary activity to which it contributes 50 percent ormore ofits output".
The document adds a footnote stating, "However, while the 50 percent support test is the
presumptive test for these programs, it may not be the mostappropriate test in certain situations.
Support facility relationships should always be established in light of the particular
circumstances of the sources being evaluated".


If greater than 50percent of the coal mined at CCM will besupplied to the Coyote Station, then
CCM may be presumed to be a support facility for the Coyote Stationand the facilities would be
considered classified under the same SIC code for purposes of the PSD and Title V rules. It
should benoted that the Coyote Station has been in operation for many years without the CCM;
however, it is unknown what percentage of the coal mined at CCM will be supplied to the
Coyote Station.


Given the uncertainties regarding the amount of coal to ultimately be supplied from CCM to the
Coyote Station, the Department is unable to determine at this time if the two sources should be
considered to be under the same SIC code.


Conclusion


Two sources must satisfy the first two above-referenced criteria (be on contiguous or adjacent
property and be under common control) to be considered the same stationary source under the
Section 112 air toxics program. In addition to the first two criteria, two sources must satisfy the
third criteria (belong to the same SIC code or have a support facility relationship) to be
considered the samestationary source under PSD andTitleV programs.


The Coyote CreekMine and the Coyote Stationdo not appear to be under common control and it
is unclear if the two sources should be considered under the same SIC code. However, the two
sources are not located on contiguous or adjacent properties. Since the two sources are not
located on contiguous or adjacent properties, the sources are considered separate sources for
purposes of determining whether the sources are subject to the requirements of the above
programs.


CDT:saj
Attach:







Coyote Creek


Mining Company, l.l.c.
A SUBSIDIARY OF THE NORTH AMERICAN COAL CORPORATION


February 13,2013


Mr. Terry 0*Clair
Director, Division ofAir Quality
North Dakota Department ofHealth
918 East Divide Avenue


Bismarck, ND 58501-1947


RE: Coyote Creek Mining Company, L.L.C.'s Proposed Lignite Mine, Separate Stationary
Source Determination Request


Dear Mr. O'Clair:


Coyote Creek Mining Company, L.L.C. (CCMC)respectfully requests a stationaiy source determination
from the North Dakota Department ofHealth (NDDH)regarding its proposed lignitemine, Coyote Creek
Mine (CCM).This submittaldescribes the proposed operations at the CCMand requests an express
determinationfrom the NDDH that the proposed mine is a separate"stationaiy source"from the Coyote
Station electric generating plant under Preventionof Significant Deterioration (PSD) rules. Section 112 of
the Clean Air Act (CAA) for hazardous air pollutants (HAP), and Title V (Part 70) rules. These Federal
programs are incorporatedinto the North DakotaAir Pollution Control Rules under Chapters33-15-15,
33-15-22, and 33-15-14, respectively.


2000 Schafer Street, Suite D
Bismarck, ND 58501-1204


(701) 258-2200 • Fax (701) 222-7594
Toll-Free 1-877-258-3300


I
<o


Executive Summary


CCMC has evaluated the applicable regulations and corresponding criteria ofthe aforementioned CAA
programs in determining the stationary source status of the proposed CCMin relationship to the existing
Coyote Station. The unplementmgregulations require that a stationaiy source,or groupof stationaiy
sources, that are located within a contiguous area and under common control be considered together for
purposes ofdetermining ifthe combined HAP emissions meet major source thresholds.' Major source
determmations underthe PSD and Title V programs alsorequireAat sourcesbe aggregated on the basis
ofthe same industrial groupmgas determined by the two-digitmajor group Standard Industrial
Classification (SIC) code.^ These three criteria (contiguous oradjacent property, common control,
industrial grouping) areapplied to pollutant-emittmg activities at the CCMandCoyote Station. Both of
the first two criteria musthe met for purposes of aggregatmg HAPemissions under Section 112. All three
criteriamustbemet for the pollutant-emitting activities to beaggregated forPSDapplicability purposes.


' Seedefinition of"major source" under Section 112(a)(1) of theCAA as promulgated at40 CFR§63.2.


^See defmition of"major source" at40 CFR §70.2 and atNDAC 33-15-14-06. l.q. fortheTitle Voperating pemiit
program. See also definition of"building, structure, facility, orinstallation" at40 CFR §52.21(b)(6) as referenced in
NDAC 33-15-15-01.2. Herein, references to PSD rules will be denoted from the EPA regulations at 40 CFR § 52.21.
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CCMC will be conducting its mining operations atadistance ofat least 3miles from Coyote Station, '^e
CCM and Coyote Station are separately owned and are under separate control. Further, each facility will
operate under adifferent major group SIC code. Under applicable law, the CCM and Coyote Station
should be regarded as separate stationary sources forCAA purposes.


Description of ProposedCoyote Creek Mine


The CCM shall be designed as a surface mining operation with annual production ofapproximately 2.5
million tons oflignite for sale. The primary mining operations are proposed to occur in a 13-square- mile
area located 3 to4miles southwest ofCoyote Station and west-southwest ofDakota Westmoreland's
existing Beulah Mine. See Attachment 1for the relative locations ofthese facilities and their operating
activities.


Construction activities at the mine, primarily with respect to the dragline, are scheduled tobegin in 2014.
Commercial delivery oflignite is scheduled to begm by May 2016 under a lignite sales agreement wife
the Coyote Station owners. The 25-year sales agreement provides for lignite delivery through 2040 with
opportunity for extension. The sales agreement is described further below as relevant to the stationary
soiu*ce regulatory criteria.


Separate Stationary SourceDetermination


Under Federal and North Dakota PSD regulations, a "stationary source" isdefined as"any buildmg,
structure, facility or installation which emits or may emit aregulated NSR pollutant.*'̂ "Building,
structure, facility or installation'' is defined as "all ofthe pollutant-emitting activities which belong to the
same industrial grouping, are located on one or more contiguous oradjacent properties, and are under the
control ofthe same person (or persons imder common control) —Ifthe pollutant-emitting activities
fail tosatisfy any one ofthe three criteria, they are considered separate stationary sources and their
emissions cannot be aggregated for PSD applicability purposes.


Common Control


Common control isnot explicitly defined byNDDH orEPA; however, the most comnion and clearest
understanding ofthe common control criterion is by common ownership, consistent with the intent ofthe
PSD rules. As described inthis section, CCMC andthe owners of Coyote Station arecompletely separate,
and there is no shared equity position between the twoownership groups.


The EPAhas made a determination in a situation verysimilar to theonehere. In the late1990's, the
Mississippi Lignite Mining Company, which isowned by the same parent company as CCMC,
constructed a new lignite mine (Red Hills Mine) to betheexclusive fuel provider toanadjacent power
plant separately owned and operated by Choctaw Generation, LLP. The lignite from Red Hills Mine was
being provided imder a 30-year lignite sales agreement. The EPA acknowledged that the mine and power
plant areseparate sources for PSD applicability purposes because ofseparate ownership and separate


Mo CFR§ 52.21(b)(5).


UO CFR§ 52.21(b)(6).
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control.^ Acopy ofthe EPA's letter is Attachment 2. The EPA deemed the mme's pollutant-emitting
activities to be "secondary emissions" to those of the powerplant. Secondaiy emissions are defined as:


...emissions which would occur as a result ofthe construction or operation ofa major stationary
sourceor majormodification, butdo notcomefrom themajorstationarysourceor major
modification itself. Secondary emissions include emissionsfromanyoffsite supportfacility which
wouldnot beconstructed or increaseits emissions except as a resultoftheconstruction or
operation ofthe major stationary source or major modification.^


Secondaiy emissions donotcount indetermming the potential to emitofa stationary source for
applicability purposes, butrather areconsidered in a source impact analysis forproposed sources or
modifications thataresubject to PSD.^


In addition to common ownership, we understand that the EPA has identified a number ofadditional
factors thatit considers relevant tothe common control issue. These factors emanate from EPA guidance
memoranda and courtcases rather than in regulations subjectto publicnotice and comment.As the
primacy agency, theNDDH hasthe discretion to apply them ina given situation. Three keyEPA
memoranda arenormally referenced for these factors: a September 18, 1995 Response from William A.
Spratlin to IowaDepartment ofNatural Resources; anAugust 2, 1996 Memorandum from JohnS. Seitz;
and, an October 1,1999 Response from Richard Longto Colorado Department of PublicHealth
Environment. In thesememoranda, theEPAhas determmed thatcommon control relationships can
possibly be established throughboth direct control (e.g., ownership or subsidiaries) or mdirectcontrol
(e.g., contractual or leasing agreements) depending on the support/dependency relationships (i.e, one
would not exist "but for" the other).


Belowwe have summarized these fimctional factors generally used to determme common control, along
with a descriptionofthe relationship between CCMC and Coyote Station.


1. Common controlcan beestablished through ownership (i.e., sameparent company or a subsidiary of
theparent company).VaeiQ is no commonownershipor equity position between any ofthese
companies with respectto CCMCor Coyote Station.CCMCis a wholly-owned subsidiaryofThe
Nordi American Coal Corporation, which isa wholly-owned subsidiary ofNACCO Industries, Inc., a
publicly-traded companyin Cleveland,Ohio. Coyote Stationis owned,as tenants in common, by
Otter Tail PowerCompany, Montana-Dakota Utilities Co.,Northern Municipal PowerAgency, and
Northwestern Energy. None ofthose entities maintains any ownership in CCMC or The North
American Coal Corporation.To the extent any ofthe power plant owners own any stock in NACCO,
such ownership, if any, is nominal, and does not afford them any right ofcontrol over NACCO.


2. Common controlcan be establishedifan entitysuch as a corporationhas decision-making authority
over the operations ofa secondentity through a contractual agreement or a votinginterest. The
CCM and Coyote Stationare operated by separate companies that do not have conunon decision
making oversight.The Coyote Stationowners do not have decisionmaking authorityover CCMC,


^Letter from Stanley Krivo ofUS EPA Region 4toLaura Burrell ofthe Mississippi Department ofEnvironmental
Quality.


Mo CFR § 52.21(b)(18).


' 40 CFR § 52.21(b)(4) and § 52.21(k).







Mr. Terry O'Clair
February 13,2013
Pa^e4


nor does CCMC have any authority over the plant or its operations. Operational decisions, at the mine
and the power plant, are independently made. CCMC will sell lignite to the Coyote Station owners
pursuant to aLignite Sales Agreement (theAgreement). The Agreement anticipates acertam amount
ofcoordination between the parties. For example, each year, the Coyote Station owners are supposed
to notify CCMC ofthe estimated amount oflignite they expect to use in the upcoming year on a
monthly basis. The estimates will enable CCMC to carry out its operations accordmgly. Aside from
that, all engineering, land, geological, operational, administrative, environmental permit^g and
compliance, managerial, and other work required to supply lignite for use at Coyote Station is the
exclusive responsibility ofCCMC. Reclamation work is also CCMC's exclusive responsibility. The
Agreement further provides that CCMC is an independent vendor (as opposed to aii "agenf*or
"servant"), and that the Agreement shall not "be construed to constitute or create ajoint venture, l^st,
mining partnership, commercial relationship, fiduciary relationship or other relationship between" the
parties. Given that the Agreement is "cost-plus," meaning that the Coyote Station owners will pay
certain CCMC operating costs, the owners have the right to approve certain si^ificant capital
expenditures. They do not, however, exercise authority over the day-to-day milling operations: they
don't hire orfire mine employees, make crew assignments, a establish work shifo. They do not
schedule equipment. Nor do they direct pollution control activities at the mine-site, which, by the
nature ofthe operation, are significantly different from pollution control activities atthe power plant.


3. Common control can be established ifthere isa contract-for-service relationship between the two
entities orifasupport/dependency relationship ("butfor") exists between the two entities such that a
common control relationship exists. The Agreement isnot exclusive in perpetuity, and during its
existence the Agreement allows the Coyote Station owners tounport and use fuels froni otha-
resources incertain situations. The Agreement also allows CCMC tomine and sell lignite tothird
parties so long as doing so will not impair CCMC's ability to meet its supply obligations to the
Coyote Station owners imder the Agreement. Also, the Coyote Station owners can terminate the
Agreement under certain circumstances. The lack ofa"but for" relationship is evidenced by the
current situation at Coyote Station. Specifically, Dakota Westmoreland's Beulah Mine currently
provides the vast majority of its mined lignite to Coyote Station. The mine, however, was opened in
1963 to serve other customers, and for thebetter part ofeighteen years itoperated without Coyote
Station.® When Coyote Station came on line in 1981, the mine expanded its operations tomeet the
plant's needs.® Not only was the mine aviable operating entity before the plant existed, Dakota
Westmoreland apparentiy intends tocontmue operating after its lignite sales agreement expires. In
thesame vein, the CCM intends toprovide most ofits lignite toCoyote Station, but under the lignite
sales agreement with the Coyote Station owners the mine is able to serve other lignite users as well.


Theaforementioned three factors arereferenced mEPA's 1999 memorandum where theycite u%of the
Securities and Exchange Conunission (SEC) definition ofcontrol as guidance. The SEC definition states:


Control means the possession, direct orindirect, ofthe power to direct orcause the duection of
the management and policies ofa person whether through the ownership ofvoting shares,
contract or otherwise (17 CFR 240.12b-2).


®http://www.westmoreland.com/beuiah. accessed February 1,2013.


' https://www.lignite.com/?id=71. accessed Februaiy 1,2013.


Bismarck Tribune article, November 4,2012. "Bill Weaver, mine manager, said his company isevaluating other
options after 2016 and thinks the Heskett contract isenough tokeep the mine open."
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A 2009 court case, Winnebago Industriesv.Iowa DNR,reversedan Iowa Department ofNatural
Resources finding thatco-located vehicle manufacturer andsurface coating plants were a single stationary
source based uponthe court's emphasis on the SECdefinition as compared to otherbroader questions that
EPA has usedfor determining common control. In this decision, the court focused onthepowerof a
company to direct or cause the directionof managem^t and policies, as opposed to economic influences.
As applied to this situation,the CoyoteStationowners do not have specific power to directthe
management ofCCMC.


Other broaderfactors the EPA and stateagencies with primacy have used in sourcedeterminations, and
their applicability here, include the following.


• Whatis the dependencyofonefacility on the other? Can afacility continueto operate ifthe other
shuts down? Ifone shuts down, what are the limitations on the other topursue outsidebusiness
interests? Coyote Station will receive a regular dependable supply of lignite from CCMC's mine. If
CCMC is unable to cany out itsobligations underthe Agreement, CCMC is responsible for securing
replacementfuel. Also, if the minewereto shut-downcompletely, the plantcouldstill operate,as
evidenced by the fact that it has been in operation since 1981, well before CCMC was formed.
Additionally, CCMC's existence is not dependent on the CoyoteStation plant. If supplies to the plant
curtailed for any reason, CCMCcould and would pursue lignite sales, or continueto sell lignite, to
third parties. Lignite sales to third parties are specifically contemplated in the Agreement. Also, as
noted above, the Dakota Westmoreland BeulahMine that has supplied ligniteto the Coyote Station
was in operation 18years beforethe power plant began operating, and apparentlyDakota
Westmoreland is considering plans to keep the mme open after its sales agreement expires in 2016.


• Does one operation support the operation ofthe other? Do thefacilities share intermediates,
products, byproducts, or other manitfacturing equipment? While CCMC will provide lignite to
Coyote Station, there will not be any sharing ofequipment, facilities, products, or byproducts.
Additionally, there shall be a clear delineation ofwhen title to the lignite is transferred to Coyote
Station for its handling and use under its existing air permit.


• What are the contractual arrangementsforprovidinggoods andservices? Can the new source
purchase raw materialsfrom and sellproducts or byproducts to other customers?CCMCwill supply
lignite to Coyote Station under the Agreement. The Agreement allows CCMC to sell lignite to third
parties if CCMC demonstrates that doing so will not impair CCMC's abilityto meet its supply
obligation. Similarly, the Agreementallows the Coyote Station owners to buy lignitefrom CCMC
and then turn-around and sell it at a profit to third parties.


• Whatare thefinancial arrangements betweenthe twoentities? CCMC will invoicethe Coyote
Station owners on a monthly basis for its actual costs, plus a profit margin.


• Do thefacilities share equipment, otherproperty, orpollution control equipment? CCMCwill own
all of its own equipment, including pollutioncontrol equipment,and all other property. CCMC and
the Coyote Station owners do not envision sharing any equipment.


• Whatdoes the contract specifywithregard to the pollution control responsibilitiesofthe contractee?
The partieseach have control overtheirown pollution control responsibilities. There is no overlap
betweenthe mine and the powerplant.Althougheach has air and water permits, the permitsare
different in nature and are issued under separate categoriesfor coal mining and powerproduction.
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• Who accepts the responsibilityforcompliance with airquality control requirements? What aboutfor
violations ofthe requirements? CCMC will be responsible for the operation ofthe proposed mine and
is responsible for compliance with all air quality pollution control requirements. Legal liability for
violations atthemine will fall exclusively onCCMC; theCoyote Station owners agreed toreimburse
CCMC for financial penalties. CCMC has no responsibility for air quality control requirements atthe
plant, nor does ithave any legal liability for any violations. The Coyote Station owners are
responsible for air quality control requirements, and liability for such violations is between the
owners.


• Can the managing entity ofonefacility make decisions that affectpollution control at the other
facility? CCMC and Coyote Station would be operated by separate companies that do not make
decisions regarding pollution control at each other'sfacilities.


• Do thefacilities share common worlforces, plant managers, securityforces, corporate executive
officers, or board executives? CCMC and Coyote Station do not share common workforces, plant
managers, security forces, corporate executives, orboard executives.


• Do thefacilities share commonpayroll activities, employee benefits, healthplans, retirementfunds,
insurance coverage, orother administrativefunctions? CCMC and Coyote Station do not share
common payroll activities, employee benefits, health plans, retirement funds, insurance coverage, or
other administrative functions.


Based on the information provided, CCMC and the Coyote Station owners are under separate control.


Industrial Grouping


The PSD and Title Vprograms provide that sources must belong tothe same industrial grouping (two-
digit SIC code) to be considered the same stationary source. This industrial grouping criterion was added
as a thirdcriterion in the 1980 PSDruleamendments^^as a result of a Court of Appeals decision in
Alabama Power v. Costle, mwhich the court rejected thedefinition of"source" inthe 1978 PSD
regulations.'̂ An excerpt firom the regulatory preamble that sets forth this criterion is provided below for
contexton applying the criterion to CCMC andCoyote Station.


After considering the comments ofthose who objected tothe use ofproximity andcontrol only,
EPA hasdecided toadoptfor PSDpurposes a definition of "building, structure, facility, and
installation" thatisdifferentfrom the one itproposed inSeptember. Thefinaldefinitionprovides
thatthose component terms each denote "all ofthepollutant-emitting activities which belong to
the same industrial grouping, are located on one or more contiguous oradjacentproperties, and
are under thecontrol ofthesameperson(orpersons under common control). Pollutant-emitting
activities shall beconsideredaspart ofthesame industrialgrouping ifthey belong to thesame
'Major Group' (i.e., which have the same two-digit code) as described inthe StandardIndustrial
Classification Manual, 1972, as amended bythe 1977Supplement (U.S. Government Printing
Office stock numbers 4101-0066 and 003-005-00176-0, respectively)."


In EPA's view, theDecember opinion ofthecourt inAlabama Powersetsthefollowing
boundaries on thedefinitionfor PSDpurposes ofthecomponent terms of "source": (1) it must


" 45 FR 52676-52748, August 7, 1980.


Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979).
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cany out reasonablythepurposes ofPSD; (2) it mustapproximate a common sense notion of
"plant"; and (3) it must avoidaggregatingpollutant-emitting activities that as a group would not


fit within the ordinary meaning of"building," "structure," "facility,"or "installation."


Thecomments on theproposeddefinition of "source"havepersuadedEPA that the definition
wouldfail to approximate a common sense notion of"plant,"since in a significantnumberof
cases it wouldgroup activitiesthat ordinarily wouldbe consideredas separate. For instance, a
uraniummill and an oilfield wouldordinarily be regarded as separate entities, yet theproposed
definition would treat them as one.


In formulatins a new definitionof"source."EPA accepted the suggestion ofone commenterthat
the Agency me a standard industrial classification code for distinsuishine between sets of
activitieson the basis oftheir functional interrelationships. While EPAsought to distinguish
between activities on that basis, it alsosoughtto maximize thepredictability ofaggregating
activities and to minimize the difficulty ofadministeringthe definition. Tohave merelyadded
function to the proposeddefinition as another abstractfactor would have reduced the
predictability ofaggregating activities underthat definition dramatically, sinceany assessment of
functional interrelationships would be highlysubjective. Tohave merelyadded function would
also havemadeadministration ofthedefinition substantially moredifficult, since anvattempt to
assess those interrelationships wouldhave embroiled the Agencyin numerous, fine-grained
analyses.A classification code, bycontrast, offers objectivity and relative simplicity, (underlined
for emphasis)


On the basis ofusing the two-digit classification code, CCM is a coal mine in SIC major group 12.
Coyote Station generates electricity, which is in SIC major group 49. The major industrial groupings are
different between CCM and Coyote Station.


In the same rule preamble, the EPA prescribed that the two-digit SIC code grouping should be assigned to
the prunary activityof the source.Pollutant-emitting activitiesthat supportthe primary activityare
labeled by the EPA as a "support facility." However, as stated by the EPA in the rule preamble below,
CCM as a surface coal mine and Coyote Stationas an electrical generator have separate primary
activities. Whether the coal mme serves one customer or muhiple customers is irrelevant to the industrial
grouping criterion.


Each source is to be classifiedaccording to itsprimary activity, which is determinedbyits
principalproduct or group ofproductsproduced or distributed, or servicesrendered. Thus, one
source classificationencompasses bothprimary andsupportfacilities, evenwhenthe latter
includes unitswitha different two-digit SIC code. Supportfacilities are typically thosewhich
convey, store, or otherwise assist in theproduction oftheprincipalproduct. Where a single unit
is usedtosupporttwo otherwise distinct sets ofactivities, the unitis to be included within the
sourcewhichrelies mostheavily on itssupport. For example, a boiler might be usedtogenerate
process steamfor both a commonly controlledandlocatedkrqftpulpmill andplywood
manufacturingplant. Ifthe yearly boiler output is usedprimarily by thepulpmill, then the total
emissions ofthe boiler should be attributedto the mill


Inadopting the new definition of "source, "EPA rejected the requests ofthose commenters who
thought that theproposeddefinition would notbe inclusive enough. As noted above, they urged
that EPAformulate a definition that looked only toproximity andfunction. But such a definition
by looking tofunction would unnecessarily increase uncertainty anddrain the Agency's
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resources. Inaddition, such a definition wouldpresentgroupings, such as the example the
commenters gave, that wouldseverely strain the boundaries ofeven the most elastic ofthefour
terms, "building," "structure," "facility,"and "installation."


EPA is unable to sayprecisely atthis point howfarcqpart activities must be in order to be treated
separately. The Agency can answer that question only through case-by-case determinations. One
commenter asked, however, whether EPA would treata surface coalmine andan electrical
generator separatedbv 20 miles and linked bv a railroadas one "source," ifthe mine, the
generator, and the railroad were all under common control. EPA confirms that itwould not.
First, the mine andthe venerator would hetoo farapart. Second, each would fall into a different
two-disit SIC category, (underlined for emphasis)


The view that a coal mine and an electrical generating station are individual primary activities because
these source categories are separate types ofbusmesses, regardless ofhow much ofthe coal is provided to
agiven consumer, is further affirmed by the EPA in anew source applicability example in written
guidance, excerpted below.'̂


In this example theproposedproject is a new coal-firedelectricplant. The plant will have two
600-MW lignite-firedboilers. The proposed location is near aseparately-ownedsurface lignite
mine, which will supply thefuel requirements ofthepowerplant, and will therefore, have to
increase its mining capacity with new equipment. The lignite coal will be mined and then
transported to thepowerplant to be crushed, screened, stored, pulverized andfed to the boilers.
The powerplant has informed the lignite coal mine that the coal will not have to be cleaned, so
the mine will not expand its coal cleaning capacity.


Thefirst step is to determine what constitutes the source (or sources). Asource is defined as all
pollutant-emitting activities associatedwith the same industrialgrouping, locatedon contiguous
or adjacent sites, and under common control or ownership. Industrialgroupings are generally
defined by two-digit SIC codes. Thepowerplant is classifiedas SIC major group 49; the nearby
mine isSIC major group 12. They areneither under the same SIC major group number nor have
the same owners, so they constitute separate sources.


The EPA occasionally has suggested a"but for" test to be used todetermine ifasupport ordependency
relationship exists between two entities, thus creating questions about the primaiy activity ofasoiu'ce or
group ofsources. Not only is that mconsistent with the EPA materials discussed above, brtperhaps more
importantly the "but for" test is nowhere to be found in the text ofthe regulation, which simply states that
"[p]ollutant-emitting activities shall be considered as part ofthe same industrial groupmg ifthey belong
tothesame Major Group... asdescribed inthe Standard Industrial Classification Manual." Because the
implementing regulation isso clear, and because the regulation does not say anything about a"but for"
test, it is unnecessary to look beyond the "industrial grouping" language inthe regulation, ortoeffectively
read into it a "butfor" test orany other testthat purports toanalyze theextent towhich themine supports
Coyote Station. InChristensen v. Harris County, for example, the Supreme Court ruled that a federal
agency isbound toapply its unambiguous regulation as written, and that itmay not, under the "guise of
interpretation," supplement that regulation with other factors oradditional requirements because doing so
would effectively allow the agency **to create defacto a new regulation" without going through thenotice


" USEPA, "DraftNSRWorkshop Manual, Prevention of Significant Deterioration andNonattainment Area
Permitting," October 1990.
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and comment procedure.*'* Color Commmications, Inc. v. Illinois Pollution ControlBoard isalso
instructive. In that case,althoughthe facilities in questionhad differentSIC codes,the PollutionControl
Board had ruled they were a single source since one facilitysupportedthe other. On appeal, the court
reversed that finding, stating:


In this case theplain language ofthestatute, as setforth above, clearlyrequires that ifseveral
stationary sources have thesame two-digitSICcode, theymustbe consideredto belong to a
single major industrialgrouping. Accordingly, an industrialgrouping is definedbySIC codes. A
plain reading ofthisstatute is that ifseveral stationarysourcesdo not havethesame two-digit
SIC code, they do not belong to the same industrial grouping.


Where a statute is clear and unambiguous, as this one is, a court is not at libertyto departfrom
itsplain language and meaning byreading into it limitations or conditions thatthe legislature did
not express... Byrelyingon the support-facilityconcept, the Board improperly lookedbeyond
the imambiguous language ofthe statute to determine whether the twoplants belongedto a single
industrial grouping. Accordingly, the Board erred in concluding theplants constituteda "single
source"..


The bottom line is that the CCM and Coyote Station have separate industrial groupings and therefore
constitute separate sources.


Notwithstanding thatsuch a relationship evaluation is functional in nature andwasthus rejected aheady
by EPAas a criterion in the 1980 PSD rulemaking, CCMC would satisfy such a test, as evidenced bythe
veiysituation inplace at Coyote Station. Aspreviously pointed out, Dakota Westmoreland's Beulah
Minecurrently provides thevastmajority of itsmined lignite to Coyote Station, andinfacthasbeen
doing so since 1981. The mme, however, wasopened in 1963 andforeighteen years served other
customers*' until itsoperations expanded substantially tosatisfy Coyote Station, which came on-line in
October 1981.*^ Moreover, Dakota Westmoreland apparently intends tocontinue operating after its lignite
sales agreement expires.*' In the same vem, CCM mtends to provide most ofits lignite toCoyote Station,
but under its lignite sales agreement the mineisableto serve otherlignite users as well.


Contiguous or Adjacent Properties
CCMC's mining operations constitute the''pollutant-emitting activities'* stated intiie definition above.
The mining operations proper are located onproperty owned ormaintained through leases and, at present,
are overthreemiles from, and notcontiguous or adjacent to. Coyote Station's properly, as illustrated in
Attachment 1. CCMC iscurrently evaluating different options fordelivering tiie lignite from themining
operations proper tothe Coyote Station. The lignite will be hauled by truck, conveyor, orsunilar haulage


529 U.S. 576,588(2000).


680 N.E. 2d516,533 QllCt App. \991\petitionfor leave toappeal denied, 686 N.E2d 1159 (111. 1997).


Also, applying the "but for" test in the context ofthe SIC code criterion is unnecessary since, as noted already, the
same test arises in connection with the common control criterion.


http://www.westmoreland.com^eulah. accessed February 1,2013.


httDs://www.lignite.com/?id=71. accessed February 1,2013.


Please see footnote 10,page 4.
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system around ihe Dakota Westmoreland property that currently separates the CCM from the Coyote
Station. The lignite will likely will be conveyed by belt conveyor across the properly/permit boundary
between the CCM and the Coyote Station with transfer ofownership ofthe lignite occurring during the
conveyance.


As you probably know, the "contiguous or adjacent criterion recently was litigated in the United States
Court ofAppeals for the Sixth Circuit.^" In its August 2012 decision, the court held that facilities are
"contiguous or adjacenf when they physically adjoin one another. Significantly, the coi^ rejected the
EPA's interpretation, which had emphasized "the functional interrelationship" ofthe facilities in question.
Summit Petroleum, 690 F.3d at742 ("The EPA makes an impermissible and illogical stretch when it
states that one must ask thepurpose for which two activities exist in order to consider whether they are
adjacent to one another '̂


Furthermore, consideration offacilities fiinctional interrelationship in conjunction with physical
adjacency is not warranted, since there is already aseparate factor, industrial grouping, that is used to
determine ifmultiple activities are engaged in the same type ofbusiness. Indeed, in the 1980 amendments
tothe PSD rules that added the industrial grouping criterion tothe stationary source definition, EPA
specifically had considered, requested comment on, and subsequently rejected atest ofwhether activities
are sufficiently functionally related because itwould be *^vould be highly subjective" and would make
"administration ofthe definition substantially more difficult.^ Instead, the EPA elected toincorporate the
new industrial grouping criterion, tiiereby allowing the factor ofphysical adjacency to be evaluated more
clearly.


Altiiough the EPA could have attempted to appeal the Sixtii Circuit's decision in Summit Petroleum to the
United States Supreme Court, itdid not do so. Instead, the EPA issued internal correspondence that tiie
determination ofcontiguous or adjacent properties in the Federal regulations will be applied differently
between tiie States intheSixth Circuit (Michigan, Ohio, Tennessee, Kentucky) and all other States,
inasmuch as EPA has direct jurisdiction for areas in tiiese States." The Summit Petroleum case involved
EPA's implementation ofthe PSD program on an Indian reservation in Michigan. The EPA does not
operate the PSD program in North Dakota except for sources proposing to construct on Indian
reservations. Instead, the NDDH operates its own EPA-approved PSD program under North Dakote
Administrative Code Chapter 33-15-15 in all areas ofNorth Dakota outside ofIndian reservations.
CCMC is not located onanIndian reservation andis therefore subject to thepurview ofNDDH's
permitting authority. Based on areview ofcase-by-case source aggregation decisions by the NDDH, it


Summit Petroleum Corp. v. UnitedStates EPA, 690 F.3d 733 (6''* Cir. 2012).


TheCourt also noted that flie EPA's interpretation was notentitled toany deference since "contiguous or
adjacent" is unambiguous.


22 45 FR 52694-52695, August 7,1980.


^ December 21,2012, US EPA Memorandum from Stephen D.Page to Regional AirDirectors, "Applicability of
the Simmiit Decision to EPA Title V and NSR Source Determinations."


40 CFR§ 52.1829(a).







Mr. Terry O'CIair
Februaiy 13,2013
Page 11


has consistently relied on physical proximity within the ordinaiy (i.e., physical and geographical)
meaning of"adjacent."^^


Conclusion


The proposed Coyote Creek Mine has a separate major industrial groupmg and is not undercommon
control with the existingCoyote Stationpowerplant. Accordingly, basedon the application above ofthe
legal criteria for determming the applicability ofPSD, Section 112 air toxics,and Title V, we believe that
the Coyote Creek Mine should be considered a separate stationary source from the existing permitted
Coyote Station.Upon the NDDH's review and approvalofthis request,CCMCwill completethe permit
applicability analysisand submit an air qualitypermit to constructapplication to the NDDH.


Please contact me at 701-873-7227 or Joel Trinkle with Barr Engineering Company at 952-832-2870 if
you would likeany additional information or haveany questions. We lookforward to hearing from you
regarding this project.


Sincerely,


COYOTE CREEK MINING COMPANY, L.L.C.


Donn R. Stefifen


Environmental Manager


cc: Justin Burggraff
Joel Trinkle, Barr Engmeering Company


Attachment 1 - Map of the CCM/Coyote Station Site
Attachment 2 - EPA Letter to MDEQ


^ Case inpoint, see the NDDH determinations: 1) May 12,2005, regarding Coal Creek Station and Blue Flint
Ethanol, 2)September 7,2006, regarding Spiritwood Industrial Park, 3)October 14,2011, regarding Enbndge
Stations. All three determinations rely onthe physical proximity oftheseparately ovraed properties for this criterion.
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MUWTAFBmLGSHr&t
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MS. Lanxa L. Burrell
State u£
D^pazefoenc of Btevirmtnetital Qualicy
Office of ^iJMXon Conz'eox
P.O. BOX ld38S
Jackson, MS 39289*0395


Rer ^condAry emissians For PSO Air Qualify Assaaaaenes
^octav Generaciai?^ inc.. Red Hilla Geaeratis» Facility
choctav Omty. fCLsaisaippi '


Dear Hs. BurzeXl:


• iBtnar 1b in respooae to your request for «yg>fnffftnrar1cmof our disc^eioac eoaeeaeisix^ the oodeliAsr paeecedure co address
iWcts of seccndazy emissions for the psoBOSSd


Generating Facility (Piieri. lOqissiosia fxom che^^F
be |rater than the Prevention of Sisnificant Deterioration


(PSDI major aotircc cttisaioa lav&l - the reason-for the PSD
ap^xcatlen for che KBSf power plane. To prpv4.de £t:iel for the
RHGF, a cooQiBny not related to Choefcaw Generating^ Inc. wiix
develop a lignite nine on adjacent property. ^Ifrrfmvjh no 9SO
pemxc is reqvired for the oine's (^ration oecaMCe its emissions
are than the PSD coajor linita, the nine *9 eisissiens are
'secondary eoissions* for the pover plant and nust be included in
Che intact assessment for RBGF (reference i Hev Source Iteview
Worlcsh*^ M^U8l« 1990. Section II.B.4).


Of concern to the MS Ocgpartnent of JBovireniBeatal Qnality
CKSD8Q) in t»ie air quality in^nct assessment is the location of
reeeptprs for the analysis of the sdae'e IflBpact. PSO coiq^ter
inpaet ood^iaa the power plant's enissioas are perfozoied at
receptojTS loca^d on non-poner plant property (i,e,, pa««er plant
aabient air defined as air noe over land owed or controlled
the plant with physical barriers precludlngr public access) which
includes the laine property. HSOBQ's question in model c>he '
secondauY nine enissione is uhether the potrer plant "andbient air"
is used for the nine's inpact analysis (i.e.-. inpaet analysis of
mine enissions ac receptors located un t.fae nine's pre^ercyi or
does the nine have its own auAioat air defined by ehe mine'sproperty boundary?
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To address eha aattileae. air l&sue. tor seeondaky enlssioos, i
have conexraocod both OSSPA Regional 4 asd OAQP^ inodelera as veil
as reirxewsd. avnllable DSKpA documented guidance. Although no
specific guidance document was available on cisie isaue. all
A^ional and QAQPS individuals cexicacced agreed chat PSD air
qEuaU-lty in^ecs are noe modeled on tbm propesry o«aed and
contralled fay che owner of che emissioa souMre. tuerefore*
secondary eaiissions fran a a^arately ownedT and controlled mxae
sshould be Bodeled in ambient air tor the isine. The nodeling
receptor grid £or the nine should include pxoi^rtiee outside che
iBiae'a property bouodaiy which ixicludes the power plant property.


X hc^e this leeter satiscies your requeat Cor docu&encacioa
of our discussions concerning aoibient air is^act q»deling of
secondary emisaionK for the Red Bills Generating Pacility.
Please let ve know if you have further queseions on this subject.


Sincerely,


seanley J. Rdvo, CXK, QBP
Environniental Scientist
Preconstructicn/Easaxdous Mz-


Pollution Section
Air 4 Radiaeion Technology


Branch
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P H UNITED STATES ENVIRONMENTAL PROTECTION AGENCY


I ? WASHINGTON DC :04r30
•t{ PRO"!^


April 30. 2018


The Honorable Patrick McDonnell


Sccreiary oftlic Pcnns> lvania Dcparimcni
of Ilnvironnienlal Proieclion


Rachel Carson Officc Building
Posl Box 206


Uarrisburg. Penns>ivanin 17105


Dear Mr. McDonnell:


On l ebriiary 14. 2018. the Pennsylvania Departmenl of Environmental Protection
(PADI'.P) rec|uesteU that the I ^S. Rnvironmental Protection Agency re\ ie\\ a document submitted
on behalf of Meadowbrook linergy l.l.C (Meadowbrook) concerning whether emissions from a
biogas processing facilitv under development by Meadowbrook should be aggregated with an
existing landllll owned by Keystone Sanitary Landfill. Inc. (KSI.) lor Clean Air Act (CAA)
permitting purposes.


i;PA understands this request to relate to the question of whether these two entities sh(Hild
be considered pan ol'the same "major source" under the operating pennit program under title V
of the CAA. and or pan of the same ".stationary source" lor the New Source Review (NSR) pre-
constnictii^n permit programs under title I ol'the CAA.' I-!PA commonly relers to these types of
questions as "source determinations." I'nder the federal rules governing these permitting
programs, entities ma\ be considered part of the same "stationary source" or "major source"' if
the\ (1) belting to the same industrial grouping: (2) are located i)n one or more contiguous or
adjacent properties: and (.>) are under the control of the .same person (or persons under common
control).^ MeadowbriH)k*s analysis, as supplemented by additional analysis dated March 16. 2018.
primarily asserts that the Meadowbrook and KSI. facilities are not under "common conirt)!."


' Altluuigh it appears iliai Meadow hiiH)k'.s unal>si> onlydirectly implicates title V pennitting. the discussion in this
letterand the Aitaehment is relevant to NSR pcnnitting actions as well. In the NSR regulations, the dellnitions of
"stationarN source" use the term "huilding. strucUire. I'acilitx. or installation." which is separatels dellned.


' Keterences ti> •major source" in lhi> letter or Altachmeni are intended to refer onl> lo the portions ol'the title
defimtions ol 'major source" that relate t«) which aciivities should be considered part ol'the same •major source."


' .S. i- 4.1 t i.S C $ 7061(2) (title V staluttiry dermition): -1(1 (' I K 7(» 2 A: 71 2 (title V regulations): 40 C I- K
.>2.2 l(bK.^> (6). .''̂ l .N».">(a)l I )(i)tV; (ii). and ^1.166(h)(.>) (')HN'SR regulations! I'.VDt-P's pcrmilting


reyulalitms either incorporate I I'A's prevention ol signillcant deterioration (I'SD) resjulations or contain similar
provisions. .SVi'. c v • ''f- t '̂̂ 'dc 127.«S.> (PSD rciiulations lncor(K>raiing I'l'.-X's legulation.s in -10 CM-.R. jj .'>2.21);


IA 11 ii-'i • '-t?;; .v.v.v eD.> q >v


Rorvcli'd'Recydablp • P- ! .v.t" '•.".•Qv'.ithe •" fitf K".,::(ks







As dcscribcd more fully in the Atiachment below. RPA has long rccognized ihai common
control dclcnninations should be made on a case-by-case basis. In making such determinations,
and in offering its views to other permitting authorities. EPA has previously interpreted the term
"common control" in a manner that may support viewing the Meadovvbrook and KSL facilities as
a single"stationary source"or "major source" by virtue ofthe support or dependency relationships
between the two entities lhat might be viewed as providing each entity with some degree of
inlluence over the operations of the other.


However, the potential for lhat interpretation to produce inconsistent and impractical
outcomes in this and other cases has caused F-PA to re-evaluate and revise its interpretation of the
term "common control" in the title V and NSR regulations. For the reasons discussed I'urther in
the Atiachment, the agency believes clarity and consistency can be restored to sourcc
determinations if the assessmentof "control" for title V and NSR permitting purposes focuses on
the power or authority of one entity to dictate decisions of the oiher that could affect the
applicability of. or compliance with, relevant air pollution regulatory requirements. Under this
revi.sed interpretation, I:PA agrees with Meadovvbrook thai PADEP may conclude that the
Meadovvbrook and KSL facilities are not undercommoncontrol and thus not a single "stationary
source" or "major source" for title V or NSR purposes. However, given lhat Pennsylvania's title
V and NSR programs have been approved by EPA, PADEP has primary responsibility to make
source determinations involving the Meadovvbrook and/or KSL facilities based on its EP.A-
approved rules. EPA believes that the following Attachment, in explaining EPA's revised
interpretation and other factors that EPA recommends considering when deiemiining if there is
"common control," should be helpful to PADEP as it makes its llnal permitting decision with
respect to Meadowbrook.


if you have anyadditional questions, please contact Anna Marie Wood in theOffice of Air
Quality Planning and Standards at (919) 541-3604 or wood.anna^a}epa.f*()v.


Attachment


Sincerely.


William L. Wehrum


Assistant Administrator


cc: Krishnan Ramamurthy. Director of Air Quality, PADEP
Mark Wejkszner. Air Quality Program Manager. PADEP. Region 2


•vvt' also 25 Pa. Code 12LI (general air quality definition ol "facility"): 25 Pa. Code 127.204(a) (nonauainment NSR
regulations discussing aggregation).







Letter: William L. Wehrum. Assistant Administrator, Office of Air and Radiation.
U.S. Environmental Protection Agency, to the Honorable Patrick McDonnell, Secretary,


Pennsylvania Department of Environmental Protection (April 30, 2018)


Attachment


1. Meadowbrook and KSL Background


Meadowbrook Energy LLC (Meadowbrook) has indicated that it plans to construct a biogas
processingfacility that will convert landfill gas (LFG) and other potential biogas feedstocks into
pipeline-quality naturalgas for injection into the interstate natural gas pipelinesystem, to be used
as a transportation fuel. Meadowbrook has entered into an agreementwith Keystone Sanitary
Landfill, Inc. (KSL),"* whereby KSL will deliver LFG to Meadowbrook via a pipeline running
between the two facilities. This pipeline will be owned by KSL up to a demarcation point, at
which point the remainder of the pipeline will be separately owned by Meadowbrook.


Meadowbrook explains that KSL controls its own landfill gas collection activities and delivers
untreated landfill gas to the demarcation point. After the demarcation point, Meadowbrook
conducts all processing of the gas necessary to create the renewable natural gas product that it
injects into the pipeline for market sale. Meadowbrook represents that the two entities have no
cross-ownership or direct controlover operations at the other facility. In other words, each entity
has no ability to control, operate, close, or restrict the useof the other's facility.^ Meadowbrook
characterizes the relationship between the two facilities as arms-length arrangements between
independent commercial entities. Meadowbrook therefore believes that Meadowbrook and KSL
should not be considered under "common control," and thus their facilities should not be
considered a single source.


More specifically, Meadowbrook maintains that KSL is not dependent on Meadowbrook for
compliance with any portion of the requirements associated with the control of the emission of
KSL's LFG. Meadowbrook indicates that KSL will retain full responsibility for compliance with
all air pollutant control obligations {e.g.. New Source Performance Standards (NSPS) Subpart
WWW requirements for LFG) until the LFG is delivered to the demarcation point {i.e., until the
gas is delivered to Meadowbrook). If Meadowbrook cannot accept LFG, shutoff valves in the
pipeline between LFG and Meadowbrook will redirect all of the LFG to KSL's flares for


Meadowbrook indicates that this agreement is subject to future revisions. The information provided to PADEP by
Meadowbrook in its initial draft analysis and its updated March 16, 2018, analysis apparently reflects the mutual
understandings of Meadowbrook and KSL as of the date of these analyses.


^Meadowbrook acknowledges that Meadowbrook will provide either labor (likely through a third-party) or
financing associatedwith modifyingor optimizing KSL's landfill gas collectionsystem in order to set up the
pipeline between Meadowbrook and KSL. However, Meadowbrook claimsthatKSLwoulddirectany
Meadowbrook personnel, or third-party personnel providedby Meadowbrook, in these efforts,and that
Meadowbrook wouldnot have any rights to direct or control the operation of the LFG collectionsystem.
Additionally, Meadowbrook indicates that it is currently considering the possibility of interconnecting with KSL's
leachate,condensate,and wastewater treatment systems to dispose of certain Meadowbrookproducts at market
prices.







destruction. KSL is required to constructand maintain sufficientflare capacity to destroy 100%
ofKSL's LFG, and Meadowbrook states this flare capacity exists and is currently permitted.^
Thus, Meadowbrook concludes that even the closure of the Meadowbrook facility would not
have environmental consequences to KSL's operations, nor would it affect the ability of KSL to
comply with environmental regulatory requirements related to its LFG.


Meadowbrook also maintains that it is not dependent on KSL for its supply of LFG.
Meadowbrook acknowledges that it has the right to purchase,and expects to purchase, all of the
LFG produced by KSL to serve as a feedstock, and that Meadowbrook will rely on KSL for its
first supply of LFG to produce a natural gas product for commerce. However, Meadowbrook
represents that it is only required to accept as much LFG as Meadowbrook can process.
Meadowbrook also indicates that its processing capacityexceeds KSL's LFG production, and
that Meadowbrook is actively seekingadditional suppliersof LFG and other types of biogas in
order to serve as a regional refiningand processing facility. Moreover, Meadowbrook claims that
even if KSL were to shut down, and even if this resulted in the eventual shutdown of
Meadowbrook itself, this shutdown would have no environmental consequences. Based on this,
Meadowbrook asserts that it retains sole responsibility for environmental regulatory
requirements (related to LFG, or otherwise) arising after the demarcation point, and that its air
emissions are in no way influenced by KSL's landfill operations.


Meadowbrook emphasizes the separate compliance responsibilities of each entity, and the fact
that neither entity would be able to operate the other's facility to ensure that the other's facility
complies with relevant environmental requirements. First, Meadowbrook briefly discusses its
own practical difficulties in havingto assure its customers or potential suppliers that it is not
liable for KSL's operations. Additionally, Meadowbrook highlights practical difficulties with
aggregating the two entities for permitting purposes: specifically, difficulties with including
Meadowbrook's operations within KSL's existing title V permit for title V compliance
certification purposes. Meadowbrook notes that, if Meadowbrook's operationswere incorporated
into KSL's existing title V permit, KSL's responsible official would be required to certify the
accuracy of such a permit modification application with respect to Meadowbrook's operations,
as well as certify Meadowbrook's compliance with relevant requirements. See 25 Pa. Code §§
127.402(d), 127.205(2).' Meadowbrook argues that the responsible official at KSL would have
no way to accurately certify permit applications pertaining to Meadowbrook's facility, nor could
KSL's responsible official certify Meadowbrook's compliance, because KSL has no information
about or access to proprietary equipment or operations at the Meadowbrook facility. Thus,
Meadowbrook argues that it would be unrealistic to expect that KSL could effectively discharge
KSL's title V compliance certification requirements (with the potential for criminal liability) if
the two sources were aggregated.


^Meadowbrook acknowledges thatKSL's title V permit will likely bemodified toaddanoption todivert LFG to
Meadowbrook, but claimsthat this will not affect KSL's ability to maintain title V compliance (presumably,
compliancewith subpart WWWrequirements) through use of its existing LFG collectionsystem and flares.


' Meadowbrook also references KSL's obligation tocertify ongoing compliance and suggests that KSL could be
held liable for Meadowbrook's operations. See 25 Pa. Code §§ 127.511(c)(1), 127.411(a)(1).







11. Background on EPA Interpretations of Common Control


When determining which pollutant-emitting activities should be considered part of the same
"major source" under the title V operating permit program, and/or part of the same "stationary
source" under the New Source Review (NSR) program, permitting authorities should assess the
three factors contained in EPA's title V and NSR regulations—same industrial grouping,
location on contiguous or adjacent property, and common control—on a case-by-case basis. In
the title V regulations, these criteria are reflected in the definition of "major source." 40 C.F.R.
§§ 70.2 & 71.2. The NSR regulations define a "stationary source" as a "building, structure,
facility, or installation" and then provide a separate definition for that phrase which reflects these
three criteria. 40 C.F.R. §§ 52.21(b)(5) 8l (6), 51.165(a)(l)(i) & (ii), and 51.166(b)(5) & (6).


In the original promulgation of these three factors in the NSR program regulations, EPA was
mindful of a decision from the U.S. Court of Appeals for the District ofColumbia Circuit
holding that the "source" for NSR permitting purposes should comport with the "common sense
notion of a plant." 45 Fed. Reg. 52676, 52694 (Aug. 7, 1980) (citing Alabama Power Co. v.
Costle, 636 F.2d 323 (D.C. Cir. 1979)). When lEPA first established the current three-part test in
the Prevention of Significant Deterioration (PSD) NSR rules adopted in 1980, the agency
explained that this test would comply with Alabama Power by reasonably carrying out the
purposes of the PSD program, approximating a "common sense notion of a plant," and avoiding
the aggregation ofpollutant-emitting activities that would not fit within the ordinary meaning of
"building," "structure," "facility," or "installation." 45 Fed. Reg. at 52694-95. When EPA
subsequently promulgated the title V definitions for Part 71 using the same three criteria, the
agency said that it intended these provisions to be consistent with the language and application of
the PSD definitions. 61 Fed. Reg. 34202, 34210 (July I, 1996).


Neither the Clean Air Act (CAA), EPA's regulations, nor Pennsylvania Department of
Environmental Protection's (PADEP's) regulations define "common control." Acknowledging
that "[c]ontrol can be a difficult factual determination, involving the power of one business entity
to affect the construction decisions or pollution control decisions of another business entity,"
EPA has long recognized that common control determinations should be made on a case-by-case
basis. 45 Fed. Reg. 59874, 59878 (September 11, 1980).


In an early action implementing the Nonattainment NSR program, EPA explained that it would
be guided by a definition of control established by the Securities and Exchange Commission
(SEC), which states the following: "the possession, direct or indirect, of the power to direct or
cause the direction of the management and policies of a person (or organization or association)
whether through the ownership of voting shares, contract, or otherwise." 45 Fed. Reg. at 59878
{quoting 17 C.F.R. § 210.1-02(g)).® In a 1996 memorandum concerning source determinations
on Federal military installations, EPA further explained:


®EPA has also pointed to adefinition of"control" found in Webster's Dictionary, including "to exercise restraining
or directing influenceover," "to have power over," "power or authority to guide or manage," and "the regulationof
economic activity." Letter from William A. Spratlin, Director, Air, RCRA, and Toxics Division,EPA Region 7, to
Peter R. Hamlin, Chief, Air Quality Bureau, Iowa Department of Natural Resources (September 18, 1995) (the
Spratlin Letter).







In general, the controlling entity is the highest authority that exercises restraining
or directing influence over a source's economic or other relevant, pollutant-
emitting activities. In considering interactions among facilities, what must be
determined is who has the power of authority to guide, manage, or regulate the
pollutant-emitting activities ofthose facilities, including "the power to make or veto
decisions to implement major emission-control measures" or to influence
production levels or compliance withenvironmental regulations.^


In other guidance documents and letters, EPA has identified a number of factors that should be
considered when assessing whether two entities are under common control, including but not
limited to shared workforces, shared management, shared administrative functions, shared
equipment, shared intermediates or byproducts, shared pollution control responsibilities, and
support/dependency relationships.'® In the discussion that follows, we will referto this as the
"multi-factor" approach of evaluating common control.


Regarding the support/dependency relationship factor, in several case-specific source
determinations, EPA relied upon the presence of support or dependency relationships between
two or more entities that resulted in one entity either directing or influencing the operations of
another entity.'' These situations often involved a primary facility that was wholly or partially
dependent on a supporting facility for a critical aspect of its operations, such as the supply of raw
materials. These relationships were often characterized by mutually beneficial contractual
arrangements, including output contracts (where one entity was obligated to purchase all, or a
portion, of another entity's output) and requirement contracts (where one entity was obligated to
produce all, or a portion, of a product that another entity requires). As a result of these
relationships, in certain cases EPA has found common control due to only the influence that
these economically or operationally interconnected entities exert (or have the ability to exert) on
one another {e.g., the ability to influence production levels).


' Memorandum from John S. Seilz, Director, OAQPS, to EPA Regional Offices, MajorSourceDeterminations for
Military Installations under the Air Toxics, New Source Review, and Title V Operating Permit Programs of the
Clean Air Act, 9-10 (August 2, 1996) (the Seitz Memorandum) (citation omitted). Although this memorandum
specifically concerned military installations, many of the statements contained therein are illustrative of EPA's past
common control interpretations and policies more broadly.


See, e.g., SpratlinLetter at 1-2. Other EPA guidance and correspondenceregardingcommoncontrol can be found
at: https://www.epa.gov/title-v-operating-permits/title-v-operating-permit-policy-and-guidance-cloctiment-mdexand
https://www.epa.gov/nsr/new-source-review-policy-and-guidance-document-index.


" See, e.g..Letter from Kathleen Cox, Associate Director, Office of Permits & AirToxics, EPA Region 3 to Troy
D. Breathwaite,Air PermitsManager, VirginiaDepartmentof Environmental Quality, Re: GPC/SPSA-
Suffolk/BASF(Januaty 10,2012); Letter from Gregg M. Worley, Chief, Air Permits Section, EPA Region4, to
James Capp, Chief, Air Protection Branch, Georgia Department ofNatural Resources, Re:
PowerSecure/FEMC/Houston County Landfill (December 16, 2011); Letter from Richard R. Long, Director, Air
Program, EPA Region 8, to Julie Wrend, Legal Administrator, Air Pollution Control Division, Colorado Department
of Public Health and Environment, Re: TriGen/Coors (November 12, 1998); see also Seitz Memorandum at 10-13
(discussing control via leases and contract-for-service relationships where a supporting entity is integral to or
contributes to the operations of another entity).







111. Need for Revision to EPA's Approach to Common Control Assessments


These latter precedents might be construed to suggest that EPA and PADEP should consider
Meadowbrook and KSL to be under common control because of two elements of the relationship
between these entities, both related to the support/dependency concept. First, the fact that KSL
plans to dispose of its LFG by sending it to Meadowbrook via pipeline indicates that KSL will,
in most circumstances, effectively rely on Meadowbrook as the mechanism by which it controls
its LFG emissions in order to comply with Subpart WWW NSPS requirements applicable to the
landfill. Second, the fact that KSL is expected to supply Meadowbrook with a potentially large
proportion of the LFG that Meadowbrook processes implies that KSL could influence production
levels at Meadowbrook, and thus, to some extent, Meadowbrook's emissions resulting from
processing KSL's LFG. If Meadowbrook and KSL were determined to be under common control
based on these facts, they would then be treated as a single source for title V and NSR
purposes.'̂


On the other hand, the reasoning of other EPA source determinations involving similar facts
could be followed to support the contrary conclusion that Meadowbrook and KSL are not under
common control. Using the multi-factor approach to evaluating common control, one could
weigh more heavily the fact that neither facility is entirely dependenton the other for
operation.'̂ KSL cancontrol its LFG emissions via flaring without Meadowbrook, and
Meadowbrook plans to receive gas from other entities. Additionally, Meadowbrook and KSL do
not share workforces, management, administrative functions, equipment, or pollution control
responsibilities. Under the multi-factor approach, these considerations suggest a lack of control.


Thus, during EPA's review of Meadowbrook's request, it became clear that the large number of
different factual considerations implicated by prior EPA common control determinations, in
addition to the agency's historically broad view of the types of relationships that can establish
control {e.g., support/dependency), has resulted in the potential for inconsistentoutcomes in
source determinations and an overall lack of clarity and certainty for sources and permitting
authorities. Additionally, this particular scenario demonstrates practical difficulties that could
result from considering these operations to be a single source, including the potential for
inequitable outcomes.'"* Moreover, it was not obvious that treating Meadowbrook and KSL as a
single source would reflect a "common sense notion of a plant." The potential for inconsistent
outcomes under EPA's broad-ranging prior interpretations, as well as these other concerns
regarding the facts at hand, have prompted EPA to reevaluate and narrow the agency's
interpretation of "common control." The next section explains EPA's narrowed interpretation


In its March 16, 2018, submission, Meadowbrook states that its facility will be located on a property contiguous to
the KSL landfill, and that the two operations will share the same two-digit SIC code. Although Meadowbrook
suggests that "shared two-digit SIC codesare unlikely to contribute any meaningful information to any aggregation
analysis," this is nonetheless a criterion currently included in EPA's source determination rules.


See Letter from Judith M. Katz, Director, Air Protection Division, EPA Region 3, to Gary E. Graham,
Environmental Engineer, Commonwealth of VirginiaDepartmentof Environmental Quality, Re:
Maplewood/FNGENCO (May 1, 2002) (Maplewood/INGENCO letter).


In particular, the agency's prior approach could lead to the impractical and potentially inequitable result of
holding otherwise separate business entities responsible for each other's actions, even if theydo not have the power
or authority to dictate such actions.







and other considerations EPA currently views as most relevant to determining common control.
The last section applies these principles in an examination of whether the Meadowbrook and
KSL facilities are under common control.


IV. Refining EPA's Interpretation and Policy Concerning "Common Contror'


Consistent with EPA's longstanding practice and view, determinations of common control are
fact-specific and should continue to be made by permitting authorities on a case-by-case basis.
However, after re-evaluating the concept of common control, EPA believes it should realign its
approach to common control determinations in order to better reflect a "common sense notion of
a plant," and to minimize the potential for entities to be held responsible for decisions of other
entities over which they have no power or authority. For the reasons discussed further below, the
agency believes clarity and consistency can be restored to source determinations if the
assessment of "control" for title V and NSR permitting purposes focuses on the power or
authority ofone entity to dictate decisions ofthe other that could affect the applicability of, or
compliance with, relevant air pollution regulatory requirements.


This document reflects EPA's interpretation of "control" in the context of EPA's title V and
NSR regulations and EPA's policy regarding how to best apply this interpretation in source
determinations. However, states with EPA-approved title V and NSR permitting programs retain
the discretion to determine whether specific entities areunder common control.'̂


A. Control means the power or authority to dictate decisions.


For purposes of source determinations, EPA considers "control" to be best understood to
encompass the power or authority to dictate the outcome of decisions of another entity. This
concept includes only the power to dictate a particular outcome and does not include the mere
ability to influence. Thus, control exists when one entity has the power or authority to restrict
another entity's choices and effectively dictate a specific outcome, such that the controlled entity
lacks autonomy to choose a different course of action. This power and authority could be
exercised through various mechanisms, including common ownership or managerial authority
(the chain of command within a corporate structure, including parent/subsidiary relationships),
contractual obligations (e.g., where a contract gives one entity the authority to direct specific
activities ofanother entity), and other forms of control where, although not specifically
delineated by corporate structure or contract, one entity nonetheless has the ability to effectively
direct the specific actions of another entity. Thus, control can be established: (1) when one entity
has the power to command the actions of another entity {e.g.. Entity A expressly directs Entity B
to "do X"); or (2) when one entity's actions effectively dictate the actions of another entity {e.g..
Entity A's actions force Entity B to do X, and Entity B cannot do anything other than X). The


What follows is a discussion of those factors that EPA advises states to consider (and not to consider) when
determining whether two entities are under common control. The general direction provided here by EPA should not
be understood as controlling the outcome ofany particular situation, which must be judged based on its individual
facts and circumstances. This document is not a rule or regulation, and the statements herein are not binding on state
or local permitting authorities. This discussion reflects a change in how EPA interprets the term "common control"
in it regulations but does not change or substitute for any law, regulation, or other legally binding requirement.







second scenario that can establish control should not be confused with the broader concept, as
historically articulated, embracing the'"ability to influence." While distinguishing control from
the ability to merely influence will necessarily be a fact-specific inquiry, the key difference is
that EPA interprets "control" to exist at the point where one entity's influence over another entity
effectivelyremoves the autonomy of the controlledentity to decide whether or how to pursue a
particular course of action.Ultimately, the focus is not on how control is established (through
ownership, contract, or otherwise), but on whether control is established—^that is, whether one
entity can expressly or effectively force another entity to take a specific course of action, which
the other entity cannot avoid through its own independent decision-making.


This narrower interpretation of the meaning of "control" in most respects traces back to, and is
consistent with, definitions of"control" on which EPA previously relied that emphasized the
"power to direct,"'̂ as well as a common sense understanding of "control." However, this
interpretation differs from definitions that EPA has cited more recently, as well as EPA's prior
interpretation of those definitions, which extended "control" to include the ability to influence.'̂
For the following reasons, EPA is no longer following these broader definitions and
interpretations. Certainly, business relationships and external market forces can constrain the
ability of an entity to make decisions with complete autonomy, and it is indeed rare that an entity
is fiilly insulated from such external influences. However, the fact that an entity is influenced,
affected, or somewhat constrained by contractual relationships that it negotiated at arm's length,
or by external market forces, does not necessarily mean that one entity is actually controlled or
governed by these influences in making a given decision. After consideration of the inconsistent,
impractical, and inequitable outcomes that could have resulted in this case under the previous
interpretation that extended control to include the ability to influence, EPA has concluded that a
narrower interpretation is better. A narrower interpretation avoids the potential for entities to be
held responsible for actions over which they have no power or authority, but which instead they
could merely have some influence over due to of market conditions or a business relationship
that was negotiated on the open market or otherwise at arm's length. Thus, EPA will from this
point forward interpret the term "control" in its title V and NSR regulations to require more than
the ability to merely influence.


For example, where Entity A is requiredto acceptand process 100% of a raw material or intermediate produced
by Entity B, decisions that Entity B makes with respect to the amount of raw material produced will likelyaffect
Entity A's production levels, whichcouldaffectEntity A's emissions. However, provided that Entity A has the
ability to independently decidehow it operates its pollution-generating and pollution-controlling equipment, and to
independently decide whether it expands its operationsor not, this level of influencewould not amount to "control."


" The common thread between definitions of "control" that EPA has relied upon is the "power to direct." See, e.g.,
17 C.F.R. § 210.1-02(g) (SEC definition of control, ''power to direct or cause the direction o/the management and
policies of a person") (emphasis added); Spratlin Letter (citing Webster's definition of control, including "to have
power over") (emphasis added).


See, e.g., Spratlin Letter (Webster's definition of control, including"power or authority to guide or manage,"
"restrainingor directing influence over"); Seitz Memorandum at 9 ("restraining or directinginfluence"); see also id.
at 10-13.







B. Focus should be on control over decisions that affect the applicability of or
compliance with, relevant airpollution regulatory requirements.


To promote clarity, consistency, and more practicaloutcomes in source determinations, EPA
intends to focus on control (power or authority) over operationsrelevant to air pollution, and
specificallycontrol over such operations that could affect the applicability of, or compliance
with, permittingrequirements. EPA intends to examinewhether the control exerted by one entity
would determine whether a permitting requirement applies or does not apply to the other entity,
or whether the control exerted by one entity would determine whether the other entity complies
or does not comply with an existing permitting requirement. Thus, if "control" represents the
power or authority of one entity to dictate a specificoutcomeat another entity (as described
above), EPA considers the most relevant outcome to be the applicability of, or compliance with,
air permitting requirements.


EPA considers this to be a reasonable policy, and a better approach, when determining common
control in light of the applicable regulatory context. To start with, EPA's regulations reference
airpollution-emitting activities when defining what constitutes a single source.'̂ Definitions
should not be read in isolation, however. Source determinations are made in the context of the
NSR and title V permitting programs and their respective requirements pertaining to the control
and monitoring of air pollution emissions. It logically follows, therefore, that the type of
"control" most relevant to this inquiry is control over air pollution-emitting activities that trigger
permitting requirements and affect compliance with those requirements. EPA therefore considers
it appropriate to focus this inquiry on control over air pollution-emitting activities that could
affect the applicability of, or cornpliance with, title V and NSR requirements.If the authority
one entity has over another cannot actually affect the applicability of, or compliance with,
relevant permitting requirements, then the entities cannot control what permit requirements are
applicable to each other, or whether another entity complies with its respective requirements.
Effectively, this means that each entity has autonomy with respect to its own permitting
obligations. It is more logical for such entities to be treated as separate sources, rather than being
artificially grouped together for permitting purposes. EPA expects that any benefit that might be
thought to be gained from the aggregation of entities that are effectively autonomous for
permitting purposes would not "carry out reasonably the purposes" of the title V or NSR
program. See45 Fed. Reg. at 525694-95.^'


" See,e.g.,40 C.F.R. § 52.21(b)(6) (defining "building, structure, facility, or installation" as "all of thepollutant-
emiUing activities" that are under common control, among other criteria (emphasis added)); 40 C.F.R. § 70.2
(clarifying that for the definitionof "major source," considerations of major industrial group (SIC code) should
focus on "all of thepollutantemitting activities at suchsourceor groupof sources" (emphasis added)); id. (defining
"stationary source" as "any building, structure, facility, or installation that emitsor mayemit any regulated air
pollutantor any pollutantlistedundersection 112(b) of the [CAA]") (emphasis added); 40 C.F.R. 52.21(b)(5)
(similar definition of "stationary source" for NSR).


EPA has previouslyarticulated the importance of similar considerations, including"the power to make or veto
decisions to implement major emission-control measures," and the power to influence "compliance with
environmental regulations." Seitz Memorandum at 10 (citations omitted).


First, although a more expansive reading of control could result in more sources being subject to title V, the
purpose of the title V program is not to indiscriminately maximize the number of sources required to obtain
operating permits—such as by requiring small sources that would otherwise not be subject to title V to obtain a







Moreover, aggregating entities that cannot control decisions affecting applicability or
compliancewith permitting and other requirements would create practical difficulties and
inequities. For title V purposes, it may be impossible for the responsible official of one entity to
accurately certify the completeness of a permit application for a permit modification {e.g., to
incorporate requirements that are applicable to a new unit) that is entirely within the control of
another entity, or to certify that the other entity has complied with existing permit requirements,
as required by title V. See 40 C.F.R. § 70.5(a)(2), (c)(9)(i), (d). Similar problematic scenarios can
arise under the NSR programas well. For instance, in order to determinewhether a proposed
physical or operational change would result in a "significant net emissions increase" and thus
constitute a "major modification" at the source, an entity is required to identify and take account
of all creditableemissions increasesand decreases that had occurred source-wide during the
relevant 5-year "contemporaneous" period. See, e.g., 40 C.F.R. § 52.21(b)(3)(i)(Z>). It is not clear
how it would even be possible for one entity to identify the creditable emissions increases and
decreases that had occurred at that portion of the source under the control of another entity, much
less determine whether NSR would be triggered by the proposed change.


More broadly, for both title V and NSR, an entity could face liability for the actions of another
entity that were entirely outside the first entity's control if both entities were treated as part of the
same source. This result would clearly be inequitable. Put simply, an entity that cannot "direct"
or "cause the direction of a specific decision or action by another entity does not have "control"
and should not besubject to the consequences of that decision.^^ Focusing on control over
decisions that could affect applicability or compliance with air quality permitting obligations
avoids this potentially impractical and inequitable result while reasonably carrying out the
purposes of the title V and NSR permitting programs.


In practice, evaluafing common control will necessarily be a fact-specific inquiry. However,
EPA believes the most relevant considerations should be whether entities have the power to
direct the actions of other entities to the extent that they affect the applicability of and
compliance with permitting requirements: e.g., the power to direct the construction or
modification of equipment that will result in emissions of air pollution; the manner in which such
emission units operate; the installation or operation ofpollution control equipment; and


permit simply because of their business relationshipswith a title V source. Second, the purpose of the NSR program
is not to maximize the number of sources subject to PSD requirements {e.g., BACT) by aggregating multiple entities
until their combined emissions exceed major source thresholds. That said, it would also not be appropriate to rely on
EPA's current approach to artificially separate a source into multiple sources in order to evade major source status
or otherwise circumvent title V or NSR requirements. Third, the purposes of the NSR program would not be
fulfilled by allowing entities to intentionally (or unintentionally) over-aggregate, in order to share the benefits of
emissions reductions {e.g., accounting for emission reductions in determining a significant net emissionsincrease) at
sources that do not have any control over each other's permittingobligations. EPA's current approach is intendedto
avoid these outcomes that are incongruentwith the purposesof the title V and NSR programs by aggregatingonly
those activities that accurately reflect a "common sense notion of a plant" from a permitting standpoint.


Forexample, if Entity A hasno ability to dictate therelevant decisions of Entity B diatwould subject Entity B to
new regulatory requirements or thatwould affect Entity B's compliance with existing requirements, it would be
inequitable tosubject Entity A to such new requirements or hold Entity A responsible for Entity B's compliance
with existing requirements. Onlyif Entity A has theability to dictate an action by Entity B thatcouldresult in
permitting-related liability for either entity, should Entity A beheld responsible for Entity B's action (byvirtue of
being considered the same source).







monitoring, testing, recordkeeping, and reportingobligations. On the other hand, common
control considerations should not focus on the power to direct aspects of an entity's operations
that are wholly unrelated to air pollution permitting requirements. If one entity has power or
authority over some aspect of another entity's operations that would have no impact on pollutant-
emitting activities of the stationary source subject to permitting requirements, EPA does not
consider that fact to be relevant to determining whether the two entities should be considered a
single sourcefor air qualitypermitting purposes (e.g., one entityproviding securityfor both its
facility and for an adjacent facility belonging to another entity).


Overall, focusing on the power to direct decisions over air pollution-related activities that could
affect permitting obligations {i.e., applicability or compliance) is reasonable, and a better
approach to determining whether there is common control in the context of title V andNSR
permitting. EPA expects that this approach will producemore consistent and sensible outcomes.
Accordingly, EPAwill generally viewcommon control to exist in situations where entities lack
the power or authority to make independent decisions that could affect the applicability of, or
compliance with, relevant regulatory requirements concerning air pollution.


C. Dependency relationshipsshould not bepresumed to result in common control.


It is important, in evaluatingwhethercommoncontrol might be said to exist due to the existence
of a dependency relationship between entities, not to conftise this evaluation with the altogether
separate issueof whetherone entity is a "support facility" for anotherentity. Questions arising
out of the consideration of the latter issue are directly accommodated within a distinct elementof
the source determination framework: the industrial grouping (2-digit SIC code) prong.^^ EPA has
previously stated that "a support facility analysis is only relevant under the SIC-code
determination." In the Matter ofAnadarko Petroleum Corp., Frederic Compressor Station,
Order on Petition no. VlII-2010-4 at 16 (February 2, 2011). This important distinction aside, a
dependency relationship should not be presumed to result in common control. While mutually
beneficial arrangements that give rise to dependency relationships could give one facility
influence over the operations of another, entities can be economically or operationally
interconnected or mutually dependent through contracts or other business arrangements without
having the power or authority to direct the relevant activities of each other. To the extent that the
same underlying facts should be weighed in evaluating common control, these considerations
should generally be evaluated as outlined above to determine whether one entity has the power
or authority to dictate the decisions of another entity (and not simply to determine whether a
dependency relationship exists).


" As EPA has explained, both primary andsupport facilities are to be assigned thesame 2-digit SICcode. 45 Fed.
Reg.at 52695; see also 1987 SIC Code Manual at 16-17 ("Eachoperating establishment is assigned an industry
codeon the basis of its primary activity .... Auxiliary establishments areassigned four-digit industry codes on the
basisof the primary activity of the operating establishments they serve."). In the PSDrulemaking process conducted
from 1979 to 1980, EPA decided to accommodate considerations of support or functional interrelatedness as partof
the major industrial grouping (2-digitSICcode)prong, as opposed to establishing this as an independent component
of the sourcedetermination analysis; See45 Fed.Reg.52676, 52695 (August 7, 1980). In so doing, EPAdid not
indicate that support or fiinctional interrelatedness considerations should be made in the context of other discrete
elements of the source determination framework {i.e., the common control or adjacencyprongs).
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A number of practical considerations support this separation. First, the fact that economic
conditions are such that one entity depends on another facility does not necessarily mean that it
has the power or authority to direct the decisions of, or that its decisions are directed by, that
other facility on which it depends. Second, the fact that one facility would not profitably exist but
for the existence of anotherentity does not necessarily mean that, at some point after beginning
operation, the entities will have the power or authority to dictate the outcome of decisions
regarding relevant air-pollution related aspects of each other's operations. These situations
should be evaluated in light of the principles discussed above, and inquiries concerning common
controlshould not be sidestepped by presuming controlbased on the presenceof a dependency
relationship.


V. Evaluation of Meadowbrook and KSL Under Revised Interpretation and Policy for
Common Control


Applyingthe interpretation of "common control" and the policy of focusing on air permitting
requirements described above, based on the information provided by Meadowbrook,EPA
would not view the Meadowbrook and KSL facilities to be under common control. First,
regarding control over KSL's landfill, it does not appear that Meadowbrook has power or
authority to dictate decisions over any aspect ofKSL's operations that could affect the
applicability of, or compliance with, permitting requirements. Specifically, Meadowbrook does
not have the power or authority to determine whether KSL complies with regulatory
requirements associated with its LFG {i.e., the Subpart WWW NSPS) that are applicable
requirements within KSL's title V permit. Of course, Meadowbrook can indirectly affect KSL's
operations by declining to take delivery of all of KSL's LFG at the demarcation point (or by
ceasing operations). This means that Meadowbrook's actions (accepting or not accepting the
LFG) would effectively dictate whether KSL does or does not destroy its LFG via its flares.
Because Meadowbrook can effectively dictate this outcome at KSL, this could arguably be
considered a form of control over this aspect of KSL's operations. However, this limited amount
of control would not be over operations that EPA finds most relevant. Importantly,
Meadowbrook will not affect KSL's ability to comply with its regulatory obligations since KSL
retains the ability to redirect its LFG to flares operated exclusively by KSL and Meadowbrook
has no power or authority over how KSL operates such flares.Because Meadowbrook
therefore has no power or authority over KSL's operations of the sort that EPA deems most
relevant, i.e., KSL's ability to comply with relevant permitting requirements, EPA's view is that


EPA notes that some of the analysis initially provided by Meadowbrook and supplemented in its March 16, 2018,
analysis is based on an agreementbetween Meadowbrookand KSL that is subject to revision. EPA's analysis below
is based on the representations provided by Meadowbrook, and should not be interpretedas a complete evaluation of
all facts that maybe relevant to the question of common control. PADEP, as the permitting authority, is responsible
for making a sourcedetermination basedon all relevant facts, which mayextendto current factual considerations
that were not included in Meadowbrook's analysis, or to facts that eventuallydiffer from those that Meadowbrook
predictedat the time of its March 16,2018, submittal.


" This situation is no different from a landfill that utilizes flares as a control device and naturally has no other
options to dispose of its LFG {e.g., no ability to send theLFG to a treatment facility or energy generating facility). In
eithercase, even if the landfill has only one generaloptionto disposeof its gas (flaring), it wouldnonetheless likely
retaincomplete control overwhetherand how it doesso (including whether it complies with relevant regulatory
requirements when doing so).
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Meadowbrook does not control KSL simply because KSL will ordinarilyrely on Meadowbrook
as a means of disposing of its LFG.^^ There is no indication that Meadowbrook has any power or
authority overotheractivities occurring at KSL.^^


Second, regarding control over Meadowbrook's operations, although KSL supplies
Meadowbrook with a potentially large percentage of the feedstock (LFG) that Meadowbrook
processes into a product for market (pipeline-quality renewable natural gas), it does not appear
that this arrangement gives KSL power or authority over Meadowbrook's operations. Operations
at KSL could ultimately affect the amount of LFG available to Meadowbrook, and thus, could
indirectly affect the air emissionsthat ultimatelyoccur at Meadowbrook in the course of
processing the LFG. But it does not appear that Meadowbrook is contractually obligated to
purchase the full output of KSL (although this may typically bethe case).^® Moreover,
Meadowbrook indicatedthat it is actively pursuingother suppliersof feedstock, such that KSL
will likely not be the only supplierof LFG (or other gas feedstock) to KSL. Thus, KSL does not
have the power or authority to determine the amount of gas received (and thereforeprocessed)
by Meadowbrook. To the extent that decisions by KSL could indirectly impact air emissions at
Meadowbrook, there is no indication that this would give KSL power or authority over any of
Meadowbrook's air pollution-relatedoperations, much less affect any permitting obligations
applicable to Meadowbrook. At most, thisamounts to influence, notcontrol. Therefore, it would
be appropriate to conclude that KSL does not controlMeadowbrook in the sense relevant for
determining whether the two entities' facilities constitutea single source. KSL simply suppliesa
feedstock product to Meadowbrook through an arm's length contract. KSL has no power or
authority to direct other aspects of Meadowbrook's operations, includingthe means by which
Meadowbrook generates and controls emissions.


Although Meadowbrook and KSL have at least influence over each other's operations, neither
has "control" (as this term is interpreted above) over decisions that could affect air permitting
obligations of the other. Rather, this appears to be, as Meadowbrook claimed, a mutually
beneficial arms-length arrangement between two wholly-separate business entities. Therefore,
EPA does not recommend that Meadowbrook and KSL be considered to be part of the same
stationary source or major source on the basis of common control. However, as the permitting
authority, PADEP retains the ultimate discretion to make source determinations based on its
EPA-approved title V and NSR rules.


This conclusion is premisedon Meadowbrook's representation that KSL's permit would not be modified in such a
manner that Meadowbrook would have the power or authority to dictate whether KSL complies with its permit
terms.


" Although Meadowbrook may supply funding or other resources to KSL for purposes of optimizing KSL's landfill
gas recovery system, Meadowbrook's representations suggest that KSL would nonetheless retain complete control
over this optimization process, and that Meadowbrook wouldnot control any aspectof the LFG collection process.
Additionally, the limited information presentedby Meadowbrook regardingits potential future use of KSL's
leachate, condensate, and wastewater treatment systems at market prices doesnot indicate that thiswouldresult in
Meadowbrook's control over this aspectof KSL's operations. However, this arrangement may warrantfurther
evaluationas Meadowbrook and KSL finalize their plans.


As notedabove, Meadowbrook indicated that it is onlyrequired to acceptas much LFGas Meadowbrook can
process.
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Permit Shield


Compliance with the terms and conditions of this permit shall be deemed compliance with any applicable
requirements as of the date ofpermit issuance, provided that:


• Such applicable requirements are includedand are specifically identified in this permit;or


• The Department, in acting on the permit application or revision, determines in writing that other
requirements specifically identified are not applicable to the source, ^d the determination, or a concise
summary thereof, is included in this permit.


Applicable Requirement: NDAC 33-15-14-06.5.f(l)


1. Emission Unit Identification:


The emission units regulated by this permit are as fbllips; I' ,


A. Point Sources:


.


Emission Unit Description ^
Emission


Unit (EU)


ft


Air Pollution


Control Equipment
Unit 1 boilerlignite-fired cyclone with a nominll
rated heat input capacity of 5,800 x 10^ Btu/hr


\
.• %


••V'"


|i.,


Fabric Filter,
Spray Dryer Scrubber,


Separated Over Fire Air,
and Activated Carbon


Injection
Auxiliary boiler No. 2 ^fcpil-firedviii a nominal
rated heat input capacity oImZ x 10^Jilu/hr


'4., 2
to"


2 None


Facility 1,440 hp diesel engSi||i^^Mffi^^cy
generator (19i:i»s;


74 A
V


4 None


Fire pumR,2^ diesii^^ine (1977) 5 5 None


Scrubb^^,375 hp Kolili^jdel 9001^7:0 diesel
engj^fedfiyen emergency gliiijator (l#it


6^ 6 None


Transfefkcmse • M2 M2 Baghouse


Northside (Slibution building: M3 M3 Baghouse


Southside disMiiJtion building ; M4 M4 Baghouse


Lime storage silo . M5 M5 Baghouse


Recycle fly ash silo M6 M6 Baghouse


Fly ash silo M7 M7 Baghouse


Lime unloading bin vent filter M9 M9 Baghouse


Carbon silo bin vent filter M10» MIO Baghouse


No. 2 fuel oil tank (1,000,000 gallons) Tl» T1 None


No. 2 fuel oil tank (998,088 gallons) T2B T2 None
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The potential to emit for an emergency stationary reciprocating internal combustion engine (RICE) is
based on operating no more hours per year than is allowed by the subpart (40 CFR 63, Subpart ZZZZ) for
other than emergency situations. For engines to be considered emergency stationary RICE under the
RICE rules, engine operations must comply with the operating hour limits as specified in the applicable
subpart. There is no time limit on the use of emergency stationary RICE in emergency situations.


Insignificant or fugitive emission sources (no specific emission limit).


B. Fugitive Emissions Sources:


1) Inactive coal storage pile


2) 161,000 gpm cooling tower •


3) Coal conveying/handling equipment


C. Continuous Emission Monitoring System (CEMS): Enii^sioiikfrom EU 1(EP 1) are monitored
by CEMS for the following pollutants/parameters: Ogapity, SO2, NOx. CO2 and flow.


2. Fuel Restrictions;


A. EU 1shall be operated using lignite 4pal as^^^tf^toary fuel and^iSbituminous coal and petroleum
coke as supplemental fuels. During startup aiipiij^tafelg firing^onditions ina cyclone boiler. No.
2 fuel oil may be utUized. ^ v-VS'


1) State:Ehforcea;blf:G)nly - Burningofused oil in EU 1 is allowedsubject to the following:


a) The bumiig ofused oil shali- eifanply with NDAC Sections 33-24-05-600 through
!J^4-05^i|||̂ §|̂ dards fb|^ Management of Used Oil - and other applicable
rules, regulations, and'ordinances.


b) §SQ^ly oil'v^ch contains less than 50 ppm PCB may be burned. Burning of oil
Wi^ch confiiifrPCB is only allowed for used oil generated by Otter Tail Power
Company, its ^sociated electricsystem, or its associated mining facilities.


c) Debris contaminated with mineral oil dielectric fluid which contains less than 50
ppniFCB maybe burned during periodsof stable load.


# ^ Th^ annual emission inventory reports required by Condition 9.Fshall include the
amount of used oil burned.


B. EU 2 shall be operated using only No. 2 fuel oil.


C. Thepermittee shall purchase orotherwise obtain onlydistillate oilcontaining nomorethan0.0015
percent sulfur by weight for the operation of the engines (EU 4, 5 and 6).
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Fuels, other than those listed above, may be burned if approved in advance by the Department and
compliance with applicable emission limits and standards are maintained.


Applicable Requirement: NDAC 33-15-l4-06.5.b(l)


3. Applicable Standards and Miscellaneous Conditions:


A. New Source Performance Standards (NSPS): The permittee.shall comply with all applicable
requirements of the following NDAC 33-15-12-02 and 4a CFR 60 subparts in addition to
complying with Subpart A - General Provisions.


1) Subpart D- Standards ofPerformance for Fossil-Fuel-Fired Ste^ Generators for Which
Construction Is Commenced After Augus|;l7,1971 (Unit 1boiler^^EjJ 1).


2) Subpart Y- Standards ofPerforma|̂ |)r Coal Pr^aration Plants (Elll^ M3 and M4).


Applicable Requirements: NDAC 33-15-12, Subparts A, D and Y


B. Maximum Achievable Control Technology (MACT): . The permittee shall comply with all
applicable requirements ofthe following NDAC 33-15-22^03 and 40 CFR 63 subparts inaddition
to complying with Subpart A-Ge|ibi^ f^isions. ^


1) Subpart ZZZZ (4Z) - Natibnal Emission Standards:&r Hazardous Air Pollutants for
Stationary Reciprocating Intenid Conibustibn (EU 4,5 and 6).


2) Sub|̂ DDfM |̂5D) - Nation%pmission Standards for Hazardous Air Pollutants for
M^ISi^Sources: Industrial, Commercial and Institutional Boilers and Process Heaters (EU
2):


§) EU 2, is classifi^ as a boiler. In order to maintain limited-use boiler
,. .cIassii|̂ J|on as defmed by 40 CFR 63 Subpart DDDDD, EU 2shall combust no
/^ more than?!-263,943 gallons ofNo. 2 fuel oil per calendar year, which corresponds


td an average amual capacity factor of 10 percent.


Applicable Requirement: Permit to Construct (PTC)13032 and NDAC 33-15-22-
03, Subpart DDDDD


3) Subpart UUUUU (5U) - National Emission Standards for Hazardous Air Pollutants: Coal-
and Oil-Fired Electric Utility Steam Generating Units (EU 1).


Applicable Requirements: NDAC 33-15-22-03, Subparts A, ZZZZ, DDDDD and UUUUU







4. Emission Unit Limits:


A. Emission Limits:


Emission Unit


Description


Unit 1 boiler


Auxiliary boiler


Facility emergency
generator ihi|ine


EU


.4


EP


Pollutant/


Parameter


PM


SO2


NO,


HCl


Hg . ^


Opacity


PM


SO2


NO,


Opacity


PM


SO2


NOx


Opacity


Operating Hours


Emission Limit


O.lOlb/10^ Btu''&
0.03 Ib/10® Btu^&


445 lb/hr«


LSIb/lO^Btu"
15,335 Ib/hr^


3,91QJb/hr'= &
g,., 0.501^^ Btug


O.afe ib/lO^ Btuf


4.0iil0|2Btuf


Cond. 4.B.1 & 4.B.2


.r."'.


&


0.#lb/10^ Btu«


3.0 lb/10^ Btu^
& 102.6 Ib/hr^


31.8 lb/hr«


Cond. 4.B.1


2.6 lb/hr«


1.7 lb/hr«


35.6 lb/hr«


Cond. 4.B.1


Cond. 1 Footnote ^
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NDAC Applicable
Requirement


33-15-12, Subpart D,
33-15-22, Subpart 5U &


PTC 8/9/77


33-15-12, Subpart D &
^ PTC 8/9/77


''•W&9m &
PTf®S008 Rev. 1


33-15-22, Subpart 5U


33-15-22, Subpart 5U


33-15-12, Subparts A &
D«& 33-15-03-02


PTC 8/9/77 &


33-15-05


PTC 8/9/77 &


33-15-06


PTC 8/9/77


33-15-03-02


PTC 8/9/77


PTC 8/9/77


PTC 8/9/77


33-15-03-02


33-15-14-06.4.c(3)(2)&
33-15-22-03, Subpart 4Z
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Emission Unit


Description
EU EP


Pollutant/


Parameter Emission Limit


NDAC Applicable
Requirement


Fire pump emergency
engine


5 5 PM


SO2


NOx


Opacity


Operating Hours


1.0 lb/hr«


0.94 Ib/hr^


14.11b/hi^


Condi 4.8^1


Cond. 1 Footnote


PTC 8/9/77


PTC 8/9/77


PTC 8/9/77


33-15-03-02


:,33-15-14-06.4.c(3)(2)&
-3:3-15-22-03, Subpart 4Z


Scrubber emergency
generator engine


6 6 NOx


SO2


CO


Ol^^Qjfctyv


Operating Hours


33.9 lb/hr«


4.3ib/hr«


' J8.81b/hr«


C6ni4.B.l


Cond. 1 Footnote


PTC 12/7/92


PTC 12/7/92


PTC 12/7/92


33-15-03-02


33-15-14-06.4.c(3)(2)&
33-15-22-03, Subpart 4Z


Transfer house M2, M2 PM |:^lb/hr« PTC 8/9/77


Mi
Opacity Cond.4.B.l &4.B.3 33-15-12, Subparts A &


Y& 33-15-03-02


Northside distribution


building
Nil PM


Opacity


5.66 lb/hr«


Cond. 4.B.1 &4.B.3


PTC 8/9/77


33-15-12, Subparts A &
Y& 33-15-03-02


Southsi^ii^distribution
building


•M4 WMi ,PM


Opacity


4.87 lb/hr«


Cond. 4.B.1 &4.B.3


PTC 8/9/77


33-15-12, Subparts A &
Y& 33-15-03-02


Lime storage sild M5': M5 PM


Opacity


33.52 lb/hr«


Cond. 4.B.1


33-15-05-01


33-15-03-02


Recycle fly ash silo M6 M6 PM


Opacity


50.82 lb/hr«


Cond. 4.B.1


33-15-05-01


33-15-03-02


Fly ash silo M7 M7 PM


Opacity


33.31 lb/hr«


Cond. 4.B.1


33-15-05-01


33-15-03-02
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Emission Unit


Description
EU EP


Pollutant/


Parameter Emission Limit


NDAC Applicable
Requirement


Lime unloading bin vent
filter


M9 M9 PM


Opacity


5.7 lb/hr«


Cond. 4.B.1


33-15-05-01


33-15-03-02


(1-hour average)


(3-hour rolling average). This standarddoes not apply during startup, shutdownand malfunction.


(12-nionth rolling average) •


(1-hour average). This standard does notapply during startup, shutdown and malftinetion.


(3-hour rolling average)


30 boileroperating day rolling average (bodra). The emissio^rateshall be calculated in accordance with
40 CFR 63, Subpart UUUUU. : .


(30-day rolling average)


B. Opacity Limits:


1) All emissiba pits - twenty percen^tsix-minute average), except that a maximum of forty
percent (six-minute average) is pimissible for not more than one six-minute period per
hour; This stand^ appliesat all t%es.


2) EU 1- fc additio|Lto the opacity limit specified in Condition 4.B.I, twenty percent (six-
minute average), except ji^t.a m^ of twenty-seven percent (six-minute average) is
permissible fofnot moreth^ one six-minute periodperhour. Thisstandard doesnotapply
difring startup, sliS^wn and malfunction.


3) EU M2, M3, and M4 - In addition to the opacity limit specified in Condition 4.B.1, twenty
percentopsLQity (six-minute average)or greater shallnot be dischargedinto the atmosphere.
This standard does not apply during startup, shutdown and malfimction.


Applicable Requirements: NDAC 33-15-12, Subparts A, D and Y, and NDAC 33-15-03-02







5. Monitoring Requirements and Conditions:


A. Requirements:


Page 9 of 35
PTO No. T5-F84011


Emission Unit


Description EU


Pollutant/


Parameter


Monitoring
Requirement


(Method)
Condition


Number^ i .
NDAC Applicable


Requirement
Unit 1 boiler 1 PM Compliance


Assurance


Monitoring (CAM)
& Emissions Test


sm:


- 5B\m^


33-15-14-06.10,
33-15-14-06.5.a(3)(a),
33-15-12, Subpart D,


33-15-21, &
y33-15-22-03, Subpart 5U


SO2 Continuous


Emission


Monitoring System
(CEMS)


5.B.1,5.B.3
& 5.B.4


33-15.14-06.5.a(3)(a)


NOx CEMS 5.B.1,5.B.3,
5.B.4&


mil


33-15-I4-06.5.a(3)(a)&
PTC10008 Rev. 1


CO2 CEMS 5.B.l;^i^iB.3,
%BA&


- 5.B.11


33-15-12, Subpart D,
33-15-21 &


PTC10008 Rev. 1


Sorbent Trap
System/i^ontinuous


Monitoring


5.B.1 33-15-22-03, Subpart 5U


HCl : Emissions Test 5.B.1 33-15-22-03, Subpart 5U


' Opacity COMS/O&M


(Operations &
Maintenance)


5.B.1,5.B.2,
5.B.3, 5.B.4


&5.B.7


33-15-21


Flow Flow Monitor 5.B.1,5.B.3
& 5.B.4


33-15-21
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Emission Unit


Description EU


Pollutant/


Parameter


Monitoring
Requirement


(Method)
Condition


Number


NDAC Applicable
Requirement


Auxiliary boiler 2 PM Recordkeeping 5.B.5 33-15-14-06.5.a(3)(a)


SO2 Recordkeeping 5.B.5 33.15.14-06.5.a(3)(a)


NOx Emissions Test 33-15-14-06.5.a(3)(a)


Opacity Recordkeeping , 5.B.5 33-15-14-06.5.a(3)(a)


Operating Hours &
Gallons ofNo. 2


Fuel Oil Combusted


Recordkeeping 5.3.9 fe 33-15-14-06.5.a(3)(a)


Facility emergency
generator engine


4 PM


SO2


Recor^ieping


Recordkei^g


5.3.5


;^.B.5


3H^14-0f5.a(3)(a)


33-15-14-06.5.a(3)(a)


NOx Emissions Test € 5.3.6 33-15-14-06.5.a(3)(a)


Opacity ^Recordkeeping 5.3.5 33-15-14-06.5.a(3)(a)


Operating Hours 5.BV9 33-15-14-06.5.a(3)(a)


Fire pump 5 PM Recordke?^!^;^ 5.3.5 33-15-14-06.5.a(3)(a)
emergency engine


R^rdkeeping j 5.3.5 33-15-14-06.5.a(3)(a)


kOx Emissions Test 5.3.6 33-15-14-06.5.a(3)(a)


Recor#eeping 5.3.5 33-15-14-06.5.a(3)(a)
" • ••• '-r;'-;


^^vOperatingftiours Ricordkeeping 5.3.9 33-15-14-06.5.a(3)(a)


Scrubber;? Emissions Test 5.3.6 33-15-14-06.5.a(3)(a)
emergeja%
generator-iengine SO2 Recordkeeping 5.3.5 33-15-14-06.5.a(3)(a)


CO Emissions Test 5.3.6 33-15-14-06.5.a(3)(a)


Opacity Recordkeeping 5.3.5 33-15-14-06.5.a(3)(a)


Operating Hours Recordkeeping 5.3.9 33-15-l4-06.5.a(3)(a)


Transfer house M2 PM/Opacity CAM 5.3.10 33-15-14-06.10


Northside


distribution


building


M3 PM/Opacity CAM 5.3.10 33-15-14-06.10


Southside


distribution


building


M4 PM/Opacity CAM 5.3.10 33-15-14-06.10
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Emission Unit


Description EU


Pollutant/


Parameter


Monitoring
Requirement


(Method)
Condition


Number


NDAC Applicable
Requirement


Lime storage silo M5 PM/Opacity CAM 5.B.10 33-15-14-06.10


Recycle fly ash silo M6 PM/Opacity CAM 5.B.10 33-15-14-06.10


Fly ash silo M7 PM/Opacity CAM 5.B.10 33-15-14-06.10


Lime unloading bin
vent filter


M9 PM/Opacity CAM 5.B.10 33-15-14-06.10


B. Monitoring Conditions;


1)


2)


The monitoring shall be in accordance with, the following requirements of
Chapter 33-15-06, Chapter 33-15-12, Chajpiter 33'-15-21 and Chapter 33-15-22 ofthe North
Dakota Air Pollution Control Rules (NDAC). Emissions are calcuMMdusing 40 CFR 75,
Appendix Fand 40 CFR 60, Appenc^^.


a) NDAC, §33-15-06-04, MonitoririglllBquir^Mts,


b) 40 CFR 60, Sub^ A, §60.13, Momto^ilgRequirements.


c) 40 CFR 60, Subpait;EI'§,^045, Emissionand Monitoring.


d) NDAC, §33-15-21 -O^jMomtoringRequirements.
':V;


e) 4Q CBP163, Subpart A, |i63^. MonitoringRequirements.


f) 40 CFR 63, Subpart DDDDD, §63.7535 through §63.7541, Continuous
Compliance Requirements


g) 40 C]iR^3, S^p^ l^yUU §63.10020, Continuous Compliance Requirements


Tlie permittee Mftc^onduct performance evaluations ofthe continuous opacity monitoring
systerii with quartMy performance audits and annual zero alignments in accordance with
40 CFR Appendix^ 3. For the performance evaluation, conformance with
the specifiqiitlon for cMbration error, Section 13.3 Field Audit Performance Specifications,
Paragraph (2^ Calibration Error of40 CFR 60, Appendix B, Performance Specification 1
must be demonstrated. Quarterly assessments maybe reduced in frequency to semi-annual
with four consecutive quartersof quality-assured data (40 CFR 60 Appendix F, Procedure
3, Section 2.0). The requirements of 40 CFR 60, Appendix F, Procedure 3 include daily
calibrationchecks,quarterly performance audits and annual primaryzero alignment under
clear pathconditions. The procedures of Section 8.1, paragraph (3)(ii) Calibration Check
of 40 CFR 60, Appendix B, Performance Specification 1 shall be used to determine
conformance with the specificationfor calibration error.


3) The Department may require additional performance audits ofthe CEMS.
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4) When a failure ofa continuous emission monitoring system occurs, analternative method,
acceptable to the Department, for measuring or estimating emissions must be undertaken
as soon aspossible. The provisions outlined in40CFR 75, Subpart Dfor data substitution
are considered an acceptable method. Timely repair of the emission monitoring system
must be made.


5) For purposes ofcompliance monitoring, for EU 2, 4, 5 andburning of fuels asoutlined
in Conditions 2.B and 2.C shall be considered credible evidence of compliance with any
applicable opacity, particulate and SO2 emission li^. However, results from tests
conducted in accordance with the test methods in 40>®i|̂ ; 5O, 51, 60, 61, or 75 will take
precedence over burning fuels as outlined in Conditions 2.B and 2.C for evidence of
compliance or noncompliance with any apj^licabile opacity^^^^iculate, SO2, and CO
emission limit, in the event of enforcement^pion.


6) To provide a reasonable assurance offompliance, anemissions test for.^U 4, 5 or6 shall
be conducted to measure NOx and d%^issions, ^ applicable, when ^ -emissions unit
has operated more than is allowed by the; agpplicable subpart (40 CFR 63; Subpart ZZZZ)
to bedefined as"emergency." ForEU4,5 or 6,additional emission limits andtesting may
apply for compliance with the applicable sufepart (see Condition 3.B.1). For EU 2, an
emissions test shall be conducted to measure NOxvCmissions when the emissions unit has
operated more than 500 l^taiin a calendar year an(||^ combusted more than 720,000
gallons of No. 2 fuel oil in a c^endar year. The tesi shall be conducted using, at a
minimum, aportable analyzer with quali^-^surance procedures equivalent to Conditional
Test Methods 22 and/or 30 2%putlin|l^fii^^^^^j^ssion Measurement Center or the
Departm |̂||̂ ;Standard Operatii|g |iGcedures^ ^ Analyzer for Title VSemi-
Annual Testing. A test shall cot^ist of three riins, with each run at least 20 minutes in


7) The pemdttee shdl maintain and operate air pollution control equipment in a manner
consistent to practice for minimizing emissions. The
nmufactur^s^^ and Maintenance (O&M) procedures, or a site-
spee|fic O&M procedure (developed from the manufacturer's recommended O&M
procfeiiar^s), shall be followed to assure proper operation and maintenance of the
equipme]•Ji:^ The pernuttee shall have the O&M procedures available on site and provide
the Depateent with acopywhen requested.


8) Any time wx^m one year of permit expiration, the permittee shall conduct an emissions
test to measiire particulate emissions, using EPA Test Methods in 40 CFR 60, Appendix
A. A test shall consist of three runs, with each run at least one hour in length. Other test
methods may be used provided they are approved, in advance, by the Department.


Note: This requirement may be satisfied if recurring testing is otherwise performed in
accordance with requirements under 40 CFR 63, Subpart UUUUU.


9) A log shall be kept of the hours of operation. For EU 2, a record of gallons of No. 2 fuel
oil combusted shall also be kept.
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10) EU 1,M2, M3, M4, M5,M6, M7 and M9 are subject toCompliance Assurance Monitoring
(CAM) requirements with respect to particulate matter. The CAM plan is in Attachment
Aof this permit. The permittee shall conduct the monitoring, recordkeeping and reporting
as required by the applicable subparts of40 CFR 64.


11) The permittee shall maintain and operate air pollution control monitoring equipment in a
manner consistent with the manufacturer's reconimend^d procedures or site-specific
QA/QC Plan required by 40 CFR 75. The permitteeshatihave the QA/QCPlan available
on-site and provide the Department with a copy whei^ requested.


6. Recordkeeping Requirements:


A. Thepermittee shall maintain compliance monitoring records asoutlined intheMonitoring Records
table that include the following information.


1) The date, place (as defined in the permit)and time of sampling or measurement.


2) The date(s) testing was performed. J


3) The company, entity, orpetisoin that performed the tei^g.


4) Thetesting techniques or meiiods used. \ J


5) The results of such testing.


6) The^ftit load ai®^erating conditions thatexisted at thetime ofsampling or measurement.


Applicable Requirement: NDAC 33-15-14-0ii5.a(3)(b)[l]


7) The recordsofquality assurance for emissionsmeasuringsystems includingby not limited
to quality conti^l activities, audits and calibration drifts as required by the applicable test
method iforEU 1.


8) A copy of all field data sheets from the emissions testing for EU 1.


9) A record shall be kept of all major maintenance activities conducted on the emission unit
or air pollution control equipment for EU 1.


Applicable Requirement: PTC10008 Rev. 1







Emission Unit Description
Unit 1 boiler


Auxiliary boiler


•


^ --iV Xjr :'. .a.


Facility emergency
generator engine


EU


Monitoring Records


v>^?. r


Pollutant/


Parameter


PM


S02


NOx


C02


HCl


Opacity


Flow


PM


SO2


NOx


i?:0||prating Hours &
-^r^l^lons of Fuel


PM


SO2


NOx


Opacity


Operating Hours
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Compliance
Monitoring Record


CAM Data &


Emissions Test Data


CEMS Data


CEMS Data


J/^v^EMS Data


Sorbent Trap System/Continuous
Monitoringjpata


Emissions Test Data


COMS Data & O&M Data


: Flow Monitor Data


Type of Fuel Usage


Type of Fuel Usage


Emissions Test Data


Type of Fuel Usage


Hours of Operation & Gallons of
Fuel Data


Type of Fuel Usage


Type of Fuel Usage


Emissions Test Data


Type of Fuel Usage


Hours of Operation Data
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Emission Unit Description EU


Pollutant/


Parameter


Compliance
Monitoring Record


Fire pump emergency
engine


5 PM


SO2


NOx


Opacity


Operating Hours


Type of Fuel Usage


Type ofFuel Usage


Ermssions Test Data


Type of Fuel Usage


Hpurs ofOperation Data


Scrubber emergency
generator engine


6 NOx


SO2


CG


Opacity


i: Operating Hours >?


ffliissions Test Data


Type ofFuel Usage


Emissions Test Data


Type of Fuel Usage


/ Hours of Operation Data


Transfer house M2 ' ^ $]^Opacity t ;, / / CAM Data


Northside distribution


building
M3 Plv^0pac|ty^ / CAM Data


Southside distribution


building
PM/Opacity CAM Data


Lime storage silo m P^/Opacity CAM Data


Recycle fly ash silo , m. PN|p)pacity CAM Data


Flyashsilo ^ ^ " M7 "PM/Opacity CAM Data


Limeunlof^g bin
filter /f^'7


¥9 PM/Opacity CAM Data


B. In addition to requireinents outlined in Condition 6.A, recordkeeping for EU 1 (Unit 1 main stack)
sh^l be in accordajace with the following applicable requirements of Chapter 33-15-06, Chapter
33-15-12, Chapter 33-15-21 and Chapter 33-15-22 of the North Dakota Air Pollution Control
Rules (NDAC) and the Acid Rain Program (40 CFR 72 and 40 CFR 75):


1) NDAC, §33-15-06-05, Reporting and Recordkeeping Requirements.


2) 40 CFR 60, Subpart A, §60.7, Notification and Recordkeeping.


3) NDAC, §33-15-21 -09, Recordkeeping Requirements.


4) 40 CFR 63, Subpart UUUUU, §63.10032 and §63.10033, Notification, Reports and
Records.







5) 40 CFR75, Subpart F, Recordkeeping Requirements.
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Applicable Requirements: NDAC 33-15-06, NDAC 33-15-12, NDAC 33-15-21, NDAC 33-15-
22,40 CFR 72,40 CFR 75 and PTC10008 Rev. 1


C. Recordkeeping for EU 1, M2, M3, M4, M5, M6, M7 and M9shall bein accordance with 40 CFR
64, §64.9 - Reporting and Recordkeeping Requirements paragr^h (b) General Recordkeeping
Requirements.


Applicable Requirement: NDAC 33-15-14-05.10 (40 CFR64)


D. Recordkeeping for EU 2 shall be inaccordance wi|h40CFR 63, Subpart DDDDD, §63.7555 and
§63.7560,Notification, Reports and Records.


Applicable Requirement: NDAC 33-15-22


E. The permittee shall retain records ofall required mj^^^ring data and support information for a
period of at least five years from the date of the monjtcwdng sampling, measurement, report, or
application. Support informatiohiricjudes all calibration%f|naintenance records and all original
strip-chart recordings/computer p"rmtbuj^,:qfcontinuous monitoring instrumentation, and copies of
all reports required by the permit. - '


Applicable Requirement: NDAC 33-l5-14-0,5.5.a(5Xb)[2,]


7. Reporting:


A. Reporting for EU 1, M2,M3, M4, M5, M6,iM7 and M9 shall be in accordance with NDAC 33-
15-14-06.10 (40 CFR 64, §64.9) - Reporting and Recordkeeping Requirements, Paragraph (a)
Gener4 Reporting^quirements.


Applicable Be^remerit^llPAC 33-15-14-06.10 (40 CFR 64)


B. For EU 1, reporiflj^hall be ih accordance with the following applicable requirements ofChapter
33-15-06, Chapte|3|3-15-Chapter 33-15-21 and Chapter 33-15-22 of the North Dakota Air
Pollution Control E^les and the Acid Rain Program (40 CFR 72 and 40 CFR 75).


1) NDAC, §33>15-06-05, Reporting and Recordkeeping Requirements.


2) 40 CFR 60, Subpart A, §60.7, Notification and Recordkeeping. (Note: This condition also
applies to EU M2, M3 and M4.)


3) NDAC, § 33-15-21-09, Reporting and Recordkeeping Requirements.


4) 40 CFR 63, Subpart UUUUU, §63.10030 and §63.10031, Notification, Reports and
Records.







5) 40 CFR 75, Subpart F, Reporting Requirements,
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6) Quarterly excess emissions reports for EU 1shall be submitted by the 30th day following
the end ofeach calendar quarter. Excess emissions are defined as emissions wWchexceed
the emission limits for EU 1as outlined in Condition 4. Excess emissions shall bereported
for the following:


Parameter Reporting Peiibd


SO2 lb/10^ Btu 3-hour rolling average
SO2 Ib/hr rollin^p^erage
NOx lb/10^ Btu 30-day rolling average
NOx Ib/hr . i2^ohth rolling aveiage
Opacity % . 6-minute average


C. For EU 2, reporting shall be in accordance \v^40 CFR 63, Subpart A, §63.i^ Recordkeeping
and Reporting and 40CFR 63, Subpart DDDDDj j^otification. Reports and Records.


D. The permittee shall submit a semi-annual monitoring report for all monitoring records required
under Condition 6 on forms supplied or approved by the Department. All instances of deviations
from thepermit must be identified in thereport. A monitoring reportshall be submitted within 45
days after June 30 and December 31 ofeach year. Ifapplicaljif, include semi-annual reporting
required by NDAC 33-15-22-03, Subpart 5D in^s report (§63.7550).


Applicable RequJp^B^s: NDAC 33-15-P-06.5.a(3)(i|[^^ and [2]


E. The permittie shall submitan annual comiDliance certification report in accordance with NDAC
33-15-14-0&^i^5) within;$5 days after Decat^ber 31 ofeach year on forms supplied or approved
by the Departriri^ :^


NDAC 33-i5-14-06.5.c(5)


F. For emission where the niethod of compliance monitoring is demonstrated by an EPA Test
Method or a portable analyzer test, the test report shall be submitted to the Department within 60
days after completion of the test.


Applicable Requirement: NDAC 33-15-14-06.5.a(6)(e)


G. The permittise shall submit an annual emission inventoryreport on forms supplied or approved by
the Department. This report shall be submitted by March 15 of each year. Insignificant
units/activities listed in this permit do not need to be included in the report.


Applicable Requirements: NDAC 33-15-14-06.5.a(7) and NDAC 33-15-23-04
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8. Facility Wide Operating Conditions:


A. Ambient Air Quality Standards:


1) Particulate and gases. The permittee shall not emit air contaminants in such a manner or
amount that would violate the standards of ambient air quality listed in Table 1 ofNDAC
33-15-02, external to buildings, to which the general public has access.


2) Radioactive substances. The permitteeshallnot releaseinto the ambientair any radioactive
substances exceeding the concentrations specified in NDAC 33-10.


3) Other air contaminants. The permittee sh|ll ncit emit anyJ^Jjer air contaminants in
concentrations that would be iiyurious to MniE»n health or v^^ |̂̂ ing or unreasonably
interfere with the eiyoyment of property or that would injure plant;^||ttumal life.


4) Disclaimer. Nothing in any other part or.section this permit may i§ifiiy manner be
construed as authorizingor legalizing the eMssioaofair contaminants in such manner that
would violate the standards in Paragraphs l)i %^d 3) ofthis condition.


Applicable Requirements: NDAC 33-15-02-04 and 40 Cfei||50.1(e)


B. Fugitive Emissions: The release of ftigitive emissions sipl comply with the applicable
requirements in NDAC 33-15-17. '-i ^ /


Applicable Require^^t; NDAC 33-15U#


C. Open Bulling; The permittee may not diuse, conduct, or permit open burning ofrefuse, trade
waste, or other combustible material, except.as provided for in Section 33-15-04-02 and may not
conduct, cause, or permit the conduct of a salvage operation by open burning. Any permissible
open burning under NDAC 33-15-04-02 inust comply with the requirements of that section.


Applicable Requirement: NDAC 33-15-04


b.: Asbestos Renovation or Deniblition: Any asbestos renovation or demolition at the facility shall
comply with emission standard for asbestos in NDAC 33-15-13.


Applicable Requirement: NDAC 33-15-13-02


E. Rotating Pumps and Compressors: All rotating pumps and compressors handling volatile
organic compounds must be equipped and operated with properly maintained seals designed for
their specific product serviceand operating conditions.


Applicable Requirement: NDAC 33-15-07-01.5
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F. Shutdowns/Malfunction/Continuous Emission Monitoring System Failure:


1) Maintenance Shutdowns. In the case of shutdown of air pollution control equipment for
necessary scheduled maintenance, theintent toshutdown such equipment shall bereported
to the Department at least 24 hours prior to the planned shutdown provided that the air
contaminating sourcewill be operatedwhile the controlequipment is not in service. Such
prior notice shall include the following:


a) Identification ofthe specific facility to be taken QUt ofservice as well as its location
and permit number.


b) The expected length of time that the ak pollution control equipment will be out of
service. ,


c) The nature and estimated qup|^ ofemissions ofair pollutant^ likeily to be emitted
during the shutdown periods |-


d) Measures, such as the use of off-shifi||̂ br and equipment, that will be taken to
minimize the len^h ofthe shutdown peiioli.


e) The reasons that if \^uld be impossible or impractical to shutdown the source
operation during the maintenance period.


f) Nothing in this subsection shall in an)?, manner be construed as authorizing or
leg^izmg the emission ofair contaminate in excess of the rate allowed by this
article or a permit issued pursuant to this article.


Applicable Requii:^ent: NDAC 3 1-13.1


2) . Malfunctions.


a) . When a maliunction in any installation occurs that can be expected to last longer
than 24 hours and cause the emission ofair contaminants in violation of this article
or other applicable rules and regulations, the person responsible for such
installation shall notify the Department of such malfunction as soon as possible
during normal working hours. The notification must contain a statement giving all
pertinent facts, includingthe estimated duration ofthe breakdown. The Department
shall be notified when the condition causing the malfunction has been corrected.


b) Immediate notification to the Department is required for any malfunction that
would threaten health or welfare or pose an imminent danger. During normal
working hours the Departmentcan be contacted at 701-328-5188. After hours the
Department can be contacted through the 24-hour state radio emergency number 1-
800-472-2121. If calling from out of state, the 24-hour number is 701-328-9921.
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c) Unavoidable Malfunction. The owner or operator of a source who believes any
excess emissions resulted from an unavoidable malfunction shall submit a written
report to the Department which includes evidence that:


[1 ] Theexcess emissions were caused by a sudden, unavoidable breakdown of
technology that was beyond the reasonable controlofthe owneror operator.


[2] Theexcess emissions could not have beenavoided by better operation and
maintenance, did not stem from an activity or event that could have been
foreseen and avoided, or planned for.


[3] To the extent practicable, the source maintaini^ and operated the air
pollution control equipment process equipment in a manner consistent
with good practice for minimizing emissions, including minimizing any
bypass emissions.


[4] Any necessary repairs were made as quickly as practicable, using off-shift
laborand overtime as neededan^ossible.


[5] All practi^^^ steps were taken t^l^nimize the potential impact of the
excess emis^6ns^3|̂ bient air quaIfi^^^->


[6] The excess emissions ofa recurring pattern that may have been
caused by inad^atejp|eratibfi;|p|̂ W^ or inadequate design ofthe


^ ^ equljiment.


The repoit^all be submitted within 30 days of the end of the calendar quarter in
rtich the?Malfunction occuri^ or within 30 days of a written request by the
Department,whichever is sooner.


- , The bi^i^ofproofis bh the owner or operator of the source to provide sufficient
•iiiformatmR to demonstrate that an unavoidable equipment malfunction occurred.
$|ie Depar&ent may elect not to pursue enforcement action after considering
whether excess emissions resulted from an unavoidable equipment malfunction.
The Department will evaluate, on a case-by-case basis, the information submitted
by the owner or operator to determine whether to pursue enforcement action.


Applicable Requirement: NDAC 33-15-01-13.2


3) Continuous Emission Monitoring System Failures. When a failure of a continuous
emission monitoring system occurs, an alternative method for measuring or estimating
emissions must be undertaken as soon as possible. The owner or operator of a source that
uses an alternative method shall have the burden of demonstrating that the method is
accurate. Timely repair of the emission monitoring system must be made. The provisions
of this subsection do not apply to sources that are subject to monitoring requirements in
Chapter 33-15-21 (40 CFR 75, Acid Rain Program).







Applicable Requirement: NDAC 33-15-01-13.3
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G. Noncompliance Due to an Emergency: Thepermittee mayseekto establish thatnoncompliance
with a technology-based emission limitation under this permit was due to an emergency. To do
so, thepermittee shall demonstrate theaffirmative defense of emergency through properly signed,
contemporaneous operating logs, or other relevant evidence that:


1) An emergency occurred, and that the permittee can iden^ythe cause(s) ofthe emergency;


2) The permitted facility was at the time being propi^Iy operiatg^^


3) During the period of the emergency the pe^iitriitt^e took all reaispn^le steps to minimize
levels of emissions that exceeded the emissions standards, or otfier^guirements in this
permit; and


4) The permittee submitted notice ofthe eme^rg^ncy .to the Department wifein one working
day of the time when emission limitations wexe.exceeded longer than 24-hours due to the
emergency. This notice must contain a descrf|ttipn of the emergency, any steps taken to
mitigate emissions, and o^j^tive actions taken. Thpse emergencies not reported within
one working day, as well #iat were, will be ii3clu4^d in the semi-annual report.


Inany enforcement proceeding, the permittee seeK;in^ toestablish the occurrence ofanemergency
has the burden of proof


Technology-based emission limits are those established on the basis of emission reductions
achievable with various control measures or process changes (e.g., a New Source Performance
Standard) ratihier than those established to attto a health-based airquality standard.


A|i"epprgency" m®^ any situatm arising from sudden and reasonably unforeseeable events
control of this source, inciting acts of God, which requires immediate corrective


action to rei^re normal operation, and that causes this source to exceed a technology-based
emission limitation under thispermit, due to unavoidable increases inemissions attributable to the
emergency. An emergency shall not include noncompliance to the extent caused by improperly
,^ equipment,, lack ofpreventative maintenance, careless or improper operation, or operator
eii^


Applicajb^jB Requirement: NDAC 33-15-14-06.5.g


H. Air Pollution from Internal Combustion Engines: The permittee shall comply with all
applicable requirements of NDAC 33-15-08-01 - Internal Combustion Engine Emissions
Restricted.


Applicable Requirement: NDAC 33-15-08-01
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I. Prohibition of Air Pollution:


1) The permittee shall not permit or cause air pollution, as defined in NDAC 33-15-01 -04.


2) Nothing in any other part of this permit or any other regulation relating to air pollution
shall in any manner be construed as authorizing or legalizing the creation or maintenance
of air pollution.


Applicable Requirement: NDAC 33-15-01-15


J. Performance Tests:


1) The Department may reasonably require jfi^^iermittee to makey^yhiave made tests, at a
reasonable timeor interval, to determimtheemission of air contaniiiiint? from anysource,
for the purpose of determining whej|§fthe permittee is in violation of;any standard or to
satisfy other requirements of NDCC 23-25. All tests shall be made;: and the results
calculated in accordance with test procedures approved or specified by the Department
including the North Dakota Department of Health Emission Testing Guideline. All tests
shall be conducted by rej^utable, qualified persojpel. The Department shall be given a
copy ofthe test results in wting and signed by thajprson responsible for the tests.


2) The Department may conduct tefe^i^issions of a||contaminants from any source.
Upon request ofthe Departm%t, the p^pa^e. shall pro:^ide necess^ and adequate access
into stac^ or ducts and such ot%r s^fiid pr^prfsapling and testing facilities, exclusive
of instnjp|lii |̂;sgad sensing devil^sf as may be pcessary for proper determination of the
emi^^nofmfSp^aminants.


Applicable j^^^airement: .NDAC 33-15-01-1^


3) , ^xcept foV sources subjcQt to 40 CFR 63, the permittee shall notify the Department by
a Prbpiosed Test PM, or its equivalent, at least 30 calendardays in advance of


any te^ ofemissions ofair contaminants required by the Department. The permittee shall
notify the Department at least 60 calendar days in advance of any performance testing
required mder 40 CFR 63, unless otherwise specified by the subpart. If the permittee is
unable to conduct the performance test on the scheduled date, the permittee shall notify the
Department as soon as practicable whenconditions warrant and shall coordinate a new test
date with the Department.


Failure to give the proper notification may prevent the Department from observing
the test. If the Department is unable to observe the test because of improper
notification, the test results may be rejected.


Applicable Requirements: NDAC 33-15-14-06.5.a(3)(a), NDAC 33-15-12-02 Subpart A
(40 CFR 60.8), NDAC 33-15-13-01.2 Subpart A (40 CFR61.13), NDAC 33-15-22-03
Subpart A (40 CFR 63.7)
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K. Pesticide Use and Disposal: Any use of a pesticide or disposal of surplus pesticides and empty
pesticide containers shall comply with the requirements in NDAC 33-15-10.


Applicable Requirements: NDAC 33-15-10-01 and NDAC 33-15-10-02


L. Air Pollution Emergency Episodes: Whenan air pollution emergencyepisode is declaredby the
Department, the permittee shall comply with the requirements in NDAC 33-15-11.


Applicable Requirements: NDAC 33-15-11-01 through NDAC 33-15-11-04


M. Stratospheric Ozone Protection: The permittee shall comply with any applicable standards for
recycling and emissions reduction pursuant to 40 CFR 82, Subpart F, except as provided for
MVACs in Subpart B:


1) Persons opening appliances for maintenance, service, repair, or dispos^ipist comply with
the required practices pursuant to Sectioa 156. ; :


2) Equipment used during the maintenance, semce, repair, or disposal of appliances must
comply with the standards for recycling ancJijfeovery equipment pursuant to Section
82.158.


3) Persons performing maintenaricbj^^j^pic^, repair, or disposal of appliances must be
certified by an approved techiiician certii^^tjp^ program pursuant to Section 82.161.


4) Personi^^^pg conimercial or iadustrial process refrigeration equipment must comply
with|[ie iea^ rejp^ requi to Section 82.156.


Applicable Rep^ment: 40 CFR 82


N. Cjbi|injp Aceideiii|̂ revention^;to permittee shall comply with all applicable requirements of
Chemical Accident P^ieViention pursuant to 40 CFR 68. The permittee shall comply with the
requiremeri%3^^ partrip later than the latest of the following dates:


1) Three yeais after the date on which a regulated substance is first listed under this part; or


2) The date on which a regulated substance is first present above a threshold quantity in a
process.


Applicable Requirement: 40 CFR 68


0. Air Pollution Control Equipment: The permittee shallmaintain and operateair pollutioncontrol
equipment in a manner consistent with good air pollution control practice for minimizing
emissions. The manufacturer's recommended Operations and Maintenance (O&M) procedures,
or a site-specific O&M procedure developed from the manufacturer's recommended O&M
procedures, shall be followed to assure proper operation and maintenance of the equipment. The
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permittee shall have the O&M procedures available onsite and provide the Department with a copy
when requested.


Applicable Requirement: NDAC 33-15-14-06.5.b(l)


P. Prevention of Significant Deterioration of Air Quality (40 CFR 52.21 as incorporated by
NDAC Chapter 33-15-15): If this facility is classified as a majpr station source under the
Prevention of Significant Deterioration of Air Quality (PSD) ruleis, a Permit to Construct must be
obtained from the Departmentfor any project which meetsthe definition ofa "major modification"
under 40 CFR 52.21 (b)(2). f


Ifthis facility is classified as a major stationary sourpepidef the PSD rules and the permittee elects
to usethe method specified in 40 CFR52.21(b)(41)(fi)(a).through (c) forg^culating the projected
actual emissions of a proposed project, then the permittee shall comply with all applicable
requirements of40 CFR 52.21(r)(6).


Applicable Requirement: NDAC 33-15-15-01.2 ,r#


9. General Conditions: S;-


A. Annual Fee Payment: The permittee sh^l,pay an annual fee, for administering and monitoring
compliance, which is determined by the emissions of regulated contaminants from
the previous calendar year. The Department will:send a notice, identifying the amount of the
annual permit fee, to the permittee of eacL^ected^^^ The fee is due vwthin 60 days
following the notice. Any sQ^irce that qualli^fes as a "small business"may petition the
Department itip reduce oM^xempt any feeRequired und6r this section. Failure to pay the fee in a
timely mantier or submifea^ertification for exemption may cause this Department toinitiate action
to revoke the^toiit. ^: -


Af^Ucable Requirements: te^33HlS-14-06.5.a(7) and NDAC 33-15-23-04


B. Permit and j^jpration: This permit shall be effective from the date of its issuance for
a fixed period of five ye^. vThe permittee's right to operate this source terminates with the
expiration of this permit unle^a timely andcomplete renewal application is submitted at least six
months, but no moyejthan 18months,prior to the dateof permit expiration. The Department shall
a^rove or disappr|fe the renewal application within 60 days of receipt. Unless the Department
requests additional| information or otherwise notifies the applicant of incompleteness, the
application shall be deemed complete. For timely and complete renewal applications for which
the Department has failed to issue or deny the renewal permit before the expiration date of the
previous permit, all terms and conditions of the permit, including any permit shield previously
grantedshall remain in effect until the renewal permithas been issuedor denied. The application
for renewal shall include the current permit number, description of any permit revisions and off-
permit changes that occurred during the permit term, and any applicable requirements that were
promulgated and not incorporated into the permit duringthe permit term.


Applicable Requirements: NDAC 33-15-14-06.4 and NDAC 33-15-14-06.6
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C. Transfer of Ownership or Operation; This permit maynot be transferred exceptby procedures
allowedin Chapter33-15-14 and is to be returnedto theDepartment uponthe destruction orchange
of ownershipof the source unit(s), or upon expiration, suspensionor revocationof this permit. A
change in ownership or operational control of a source is treated as an administrative permit
amendment if no other change in the permit is necessary and provided that a written agreement
containing a specific date for transfer ofpermit responsibility, coverage, and liability between the
current and new permittee has been submitted to the Department.


Applicable Requirement: NDAC 33-15-14-06,6.d


D. Property Rights: This permit does not convey any propMy ri|K^ ofany sort, or any exclusive
privilege.


Applicable Requirement: NDAC 33-15-14-06.5.a(6)(d)


E. Submissions:


1) Reports, test data, monitoring data, ndtifieatioBS, ^d requests for renewal shall be
submitted to:


North Dakota Depa^gjent of Health
Division ofAir Qii^ity , '
918 E Divide Avenue, 2"^ "Mioi
Bismarck, ND 58501-1947 .


2) Any docimie|Lt^ submitted shall:5be; certified aslBBing true, accurate, and complete by a
respor^ible


Applicable Rtequirementl^pDAC 33-15-14^06.4,d


F. Right ofEntry: Any #if^^SiMprized officer, employee oragent ofthe North Dakota Department
of He^alth may enter and inspect ^y property, premise or place listed on this permit or where
records are kept conceife^ this permit at any reasonable time for the purpose of ascertaining the
state of corhpiiance with this permit and the North Dakota Air Pollution Control Rules. The
Department may conduct tests and take samples ofair contaminants, fuel, processing material, and
other materials which affect or may affect emissions of air contaminants from any source. The
Department shall have the right to access and copy any records required by the Department's rules


inspect monitoring equipment located on the premises.


Applicable Requirements: NDAC 33-15-14-06.5.c(2) and NDAC 33-15-01-06


G. Compliance: The permittee must comply with all conditions of this permit. Any noncompliance
with a federally-enforceable permit condition constitutes a violation of the Federal Clean Air Act.
Any noncompliance with any State enforceable condition of this permit constitutes a violation of
NDCC Chapter 23-25 and NDAC 33-15. Violation of any condition of this permit is grounds for
enforcement action, for permit termination, revocation and reissuance or modification, or for
denial of a permit renewal application. Noncompliance may also be grounds for assessment of
penalties under the NDCC 23-25. It shall not be a defense for a permittee in an enforcementaction
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that it would have been necessary to halt or reduce the permitted activity in order to maintain
compliance with the conditions ofthis permit.


Applicable Requirements: NDAC 33-15-l4-06.5.a(6)(a) and NDAC 33-15-14-06.5.a(6)(b)


H. Duty to Provide Information; The permittee shall furnish to the Department, within a reasonable
time, any information that the Department may request in writing to determine whether cause
exists for modifying, revoking and reissuing, or terminatingthe permit, or to determine compliance
with the permit. This includes instances where an alterationj repair, expansion, or change in
method of operation of the source occurs. Upon request, th,e pepnittee shall also furnish to the
Department copies of records that the permittee is ripiiire^ to^keep by this permit, or for
information claimed to be confidential, the permittee may fumis&^^h recourse directly to the
Department along with a claim ofconfidentiality. l||g_permittee, up6nJ^coming aware that any
relevant facts were omitted, or incorrect informatidli'waS^submitted in tliilj^^itapplication, shall
promptly submit such supplementary facta^r corrected informationi^Stois that warrant
supplemental information submittal includei '̂but are not limited to, changes iio the ambient air
boundary and changes in parameters associated wth emission points (i.e., stack |)ai^eters). The
permittee shall also provide additional information-^ necessary to address any tiequirements that
become applicable to the source after the date a coiiiplete renewal application was submitted but
prior to release of a draft permit,


Applicable Requirements: NDAG 33-15.-14-06.5.a(6)(e), NDAC 33-15-14-06.6.b(3) and NDAC
33-15.14.06.4.b ^


I. Reopening for Cause: The Department will reojpen andrevisethis permitas necessary to remedy
deficiencies in the^ftdlQwing circumstanicesi^ ' ^


1) Addi^tjonal appli!b|ble requirements under theFederal Clean AirAct become applicable to
^e permittee with a remaining permit terjn of three or more years. Such a reopening shall
be coitipleted no later than 18 months'Mer promulgation of the applicable requirement.
No such ri^peniiig is^^;r^qMired if the effective date of the requirement is later than the
expiration d^^ of this pettt.


2) The'Department #^e United States Environmental Protection Agency determines that
this permit contains a material mistake or inaccurate statements were made in establishing
the emissions standards or other terms or conditions of this permit.


3) TheDepartment or theUnited States Environmental Protection Agency determines that the
permit must be revised or revoked to assure compliance with the applicable requirements.


4) Reopenings shall not be initiated before a notice of intent to reopen is provided to the
permittee by the Department at least 30 days in advanceof the date that this permit is to be
reopened, except that the Department may provide a shorter time period in the case of an
emergency. Proceedings to reopen and issue this permit shall follow the same procedures
as apply to initial permit issuance and shall affect only those parts of this permit for which
cause to reopen exists. Such reopening shall be made as expeditiously as practicable.


Applicable Requirement: NDAC 33-15-14-06.6.f
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J. Permit Changes: The permit may be modified,revoked, reopened, and reissuedor terminated for
cause. The filing of a request by the permittee for a permit modification, revocation and
reissuance, or termination, or of a notification of planned changes or anticipated noncompliance
does not stay any permit condition.


Applicable Requirement: NDAC 33-15-14-06.5.a(6)(c)


K. Off-Permit Changes: A permit revision is not required for ch^ges that are not addressed or
prohibited by this permit, provided the following conditions are met:


1) No such change may violate any term or condition of this permit.


2) Eachchange must comply withall applicable^quirements.


3) Changes under this provision may not include changes or ac8®fes subject to any
requirement under Title IV or that ^iemodifications under any provision of Title I of the
Federal Clean Air Act.


4) A Permit to Construct underNDAC 33-15-14-02 has been issued, if required.


5) Before the permit change is made, the permittee m^st provide written notice to both the
Department and Air Program (SP.-AR), Office of pfenerships &Regulatory Assistance,
US EPA Region 8, 1595 W)^nl^bo|)^ Street, Denver, CCfe$^202-1129, except for changes
that qualify as insignificant s^ivities ingj^pn 33-15??^4-06. This notice shall describe
each change, the date ofthe c%ige, pn^ cWij||;iii ^missions, pollutants emitted, and any
applicable r^P^ement that wouJ^jpply as ar^pi:


6) Tlpjprmittee shairecord all changes that result in emissions ofany regulated air pollutant
„Sj6Sj,^io any applibable requirement not otherwise regulated under this permit, and the
emis^cls resulting from those changerIfhe record shall reside at the permittee's facility.


NDAC 3345-r4-06.6.b(3)


L. Administfaiille Permit Amendments: This permit may be revised through an administrative
permit amendment, if the revision to thispermit accomplishes oneof the following:


1) Corrects typographical errors.


2) Identifies a change in the name, address or phone number of any person identified in this
permit or provides a similar minor administrative change at the source.


3) Requires more frequent monitoringor reporting by the permittee.


4) Allows for a change in ownership or operational control of the source where the
Department determines that no other change in the permit is necessary, provided that a
written agreement containing a specific date for transfer of permit responsibility, coverage
and liability between the current and new permittee has been submitted to theDepartment.







Page 28 of 35


PTO No. T5-F84011


5) Incorporates into the Title V permit the requirements from a Permit to Construct when the
review was substantially equivalent to Title V requirements for permit issuance, renewal,
reopenings, revisions and permit review by the United States Environmental Protection
Agency and affected state review, that would be applicable to the change if it were subject
to review as a permit modification and compliance requirements substantially equivalent
to Title V requirements for permit content were contained in the Permit to Construct.


6) Incorporates any other type of change which the Administrator of the United States
Environmental Protection Agency has approved as being an administrative permit
amendment as part of the Department's approved Title V operating permit program.


Applicable Requirement: NDAC 33-15-14-06.6.d


M. Minor Permit Modification: This permit may be revised by a minor permit modification, if the
proposed permit modification meets the following requirements:


1) Does not violate any applicable requireiftent.


2) Does not involve significant changes to exMliii monitoring, reporting, or recordkeeping
requirements in this permit.


3) Does not require orchangSp^te^-case determination^of^ emission limitation orother
standard, or a source-speci% dil^lB^tion for tempoEag^-^ources ofambient impacts, or
a visibility or increment anafysis.


4) Does nc^^^ek to establish or %^e a permi^ijb^ or condition for which there is no
corresponding underlying applicaSle requirement and that the source has assumed to avoid
an ajipicable requirement to whicft^e source would otherwise be subject. Such terms and
G^ftoitons include El federally enfois^able emissions cap assumed to avoid classification
as a riiodification u^ any provisioft of Title I of the Federal Clean Air Act; and
alternatife ^missiohs limit app^^ to regulations promulgated under Section
112(i)(5) of the Federal Cle^ AirAct.


5) Isnot a modificai[5n under NDAC 33-15-12, 33-15-13, and 33-15-15 orany provision of
Title i^lbe Federkl^ Cl^ Air Act.


6) Is not required to be processed as a significant modification.


Applicable Requirement: NDAC 33-15-14-06.6.e(l)


N. Significant Modifications:


1) Significant modification procedures shall be used for applications requesting permit
modifications that do not qualify as minor permit modifications or as administrative
amendments. Every significant change in existing monitoring permit terms or conditions
and every relaxation of reporting or recordkeeping permit terms or conditions shall be
considered significant. Nothing therein shall be construed to preclude the permittee from
making changes consistent with this subsection that would render existing permit
compliance terms and conditions irrelevant.
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2) Significant permit modifications shall meet all Title V requirements, including those for
applications, public participation, review by affected states, and review by the United
States Environmental Protection Agency, as they apply to permit issuance and permit
renewal. The Department shall completereviewofsignificant permit modifications within
nine months after receipt of a complete application.


Applicable Requirement: NDAC 33-15-14-06.6.e(3)


0. Operational Flexibility; The permittee is allowed to make/M|̂ ted class ofchanges within the
permitted facility that contravene the specific terms of this pemait without applying for a permit
revision, provided the changes do not exceed the emissions allowabfe: under this permit, are not
Title I modifications and a Permit to Construct is not required. Thisdass of changes does not
include changes that would violate applicable requirehibnts; or changesito federally-enforceable
permit terms or conditions that are monitoring, recordkeeping, reporting, or compliance
certification requirements.


The permittee is required to send anotice to both tShe Department and Air Program (8P-AR), Office
of Partnerships &Regulatory Assistance, US EPA Repon 8, 1595 Wynkoop Street, Denver, CO
80202-1129, at least seven days in advance of any change made under this provision. The notice
must describe the change, when itwill occur and any chahge in emissions, and identify any permit
terms or conditions made inapplicable^^ a result of the change. The permittee shall attach each
notice to its copy of this permit. Any pintnit shield provided in this permit does not apply to
changes made under this provision. ,, .


Applicable Requjpo^ NDAC 33-15^1^6.6.b(2)


P. Relationship to Othei"Requirements: Nothing in this permit shall alter or affect the following:


1) The pw^ions ofSection 303 ofthe ipederal Clean Air Act (emergency orders), including
the authoaty of the admmistrator of the United States Environmental Protection Agency
under that section.


2) The UlhUity oSf M owner or operator of a source for any violation of applicable
requirem|hte prior to orat the time ofpermit issuance.


3) The ability of the United States Environmental Protection Agency to obtain information
from a sourcie pursuant to Section 114 of the Federal Clean Air Act.


4) Nothing in this permit shall relieve the permittee of the requirement to obtain a Permit to
Construct.


Applicable Requirements: NDAC 33-15-14-06.3 andNDAC 33-15-14-06.5.f(3)(a), (b) and (d)


Q. Severability Clause: The provisions of this permit are severable, and if any provision of this
permit, or the application of any provision of this permit to any circumstance, is held invalid, the
application of such provision to othercircumstances, and the remainder of this permit, shall not be
affected thereby.
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R. Circumvention: The permittee shall not cause or permit the installation or use of any device of
any means which conceals or dilutes an emission of air contaminants which would otherwise
violate this permit.


Applicable Requirement: NDAC 33-15-01-08


10. Phase II Acid Rain Provisions:


Affected Source Unit: Coyote Station
ORIS Plant Code: 8222


Boiler ID: B1


This section incorporates the definition of terms inNDAC Chapter 33-15-21 by refet^ice.


A. Permit Requirements:


1) The designated representative of each affectedsoiirce and each affected unit at the source
shall:


a) Submit a complete Add Rain permit applrcaitiGn (including a compliance plan)
under 40 CFR 72 in accord^ce with the deadlines specified in NDAC 33-15-21-
08.1 and40 CFR 72.30, including application fpr permitrenewal; and


b) SujWt in a timely maiir|e^fiy suppiei^ital information that the North Dakota
jp^a^i|nt of Health, fusion of Air^uality, Air Pollution Control Program


, determin||iis necessary in;|prder to review an Acid Rain permit application and
Issue or an Acid Rain £^^it.


2) The own^rland dpefator& ofeach aijElcted source and each affected unit atthe source shall:


a) Operate the unit in compliance with a complete Acid Rain permit application
including any application for permit renewal or a superseding Acid Rain permit
issued by the North Dakota Department of Health, Division of Air Quality, Air


^ Pollution Control Program and


b) Have an Acid Rain permit.


Appiica^ble Requirement: NDAC 33-15-21-08.1


B. Monitoring^equirements:


1) The owners and operators and, to the extent applicable, designated representative of each
affected source and each affected unit at the source shall comply with the monitoring
requirements as provided in 40 CFR 75 and 76.


2) The emissions measurements recorded and reported in accordance with 40 CFR 75 shall
be used to determine compliance by the unit with the Acid Rain emissions limitations and
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emissions reduction requirements for sulfur dioxide and nitrogen oxides under the Acid
Rain Program.


3) The requirements of 40 CFR 75 shall not affect the responsibility of the owners and
operators to monitoremissions of other pollutants or other emissionscharacteristics at the
unit under other applicable requirements of the Federal Clean Air Act and other provisions
of the operating permit for the source.


Applicable Requirements: NDAC 33-15-21-08.1, NDAC 33-15-21-09, NDAC 33-15-21-10 and
40 CFR 74


C. Sulfur Dioxide Requirements:


1) Theowners andoperators of eachsource ande^h affected unita^#e source shall:


a) Hold allowances, as of the allowance transfer deadline, in thfeliuaits compliance
subaccount (after deductions under 40CFR f^;.34(c)) not less th^ ;the total armual
emissions of sulfur dioxide for thepreyiousyc^lSndar yearfrom the unit; and


b) Comply with th^ applicable Acid Rain^H^^sions limitations for sulfur dioxide.


2) Each ton of sulfur dioxidfeimtted in excess of thi^lWd Rain emissions limitations for
sulfur dioxide shall constitute a^p^^ violation ofth^ Federal Clean Air Act.


3) An affected unit shall be subject to th^ requirements under paragraph (1) of the sulfur
dioxide requirements as follows:


a) Starting touary 1, 2000, an affected unit under 40 CFR 72.6(a)(2); or


b) Startmg o||^e later of Janu^€, 2000 or the deadline for monitor certification
undM 4(>i|SE^^i affe under 40 CFR 72.6(a)(3).


4) • Allowances sha|l:^e held in, deducted fix)m, or transferred among Allowance Tracking
System pcounts in accordance with the Acid Rain Program.


5) An allowance shall not be deducted in order to comply with the requirements under
Condition ll.C.l)a) of this permit prior to the calendar year for which the allowance was
allocated.


6) An allowance allocated by the Administrator under the Acid Rain Program is a limited
authorization to emit sulfur dioxide in accordance with the Acid Rain Program. No
provision of the Acid Rain Program, the Acid Rainpermit application, this permit, or the
written exemption under40 CFR 72.7 and 72.8 and no provision of law shall be construed
to limit the authorityof the United States to terminate or limit such authorization.


7) An allowance allocated by the Administrator under the Acid Rain Program does not
constitute a property right.


Applicable Requirements: NDAC 33-15-21-08.1 and 40 CFR 73
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D. Nitrogen Oxide Requirements:


NOx Emission Limitation: The owner or operator shall not discharge, or allow to be discharged,
from Boiler ID B1 emissions of NOx to the atmosphere in excess of 0.86 lb/10® Btu of heat input
on an annual average basis. The owner/operator shall also comply with the duty under 40 CFR
76.9(d) to reapply for a NOx compliance plan prior to expiration of this permit and requirements
under 40 CFR 76.13 for calculating excess NOxemissions.


Applicable Requirements: 40 CFR 76.6(a)(2), 40 CFR 76.9(d), 40 CFR 76.13, NDAC 33-15-21-
08.1, 33-15-21-09 and 33-15-21-10


E. Excess Emissions Requirements:


1) The designated representative of an affected unit that has excess emissions of SO2 in any
calendar year shall submit a propossdjpffset plan, to the Administrator as required under
40 CFR 77, with acopy to the Northbakota Department ofHealth, DivisionofAir Quality,
Air Pollution Control Program.


F.


2) The owners and operators of an affected unitl^^Jias excess emissions ofNOx or SO2 in
any calendar year shall: ^


a) Pay to the AdminK^cm|l|^o^ demand the penalty required, and pay upon
demand the interest 6%that pen^ty, as required by 40 CFR77; and


b) Comply with the terms ofa^approved i&etplan for SO2, as required by 40 CFR


Applic^^^i?i^irement§||NDAC 33-1 S-ifcOS.l and 40 CFR 77


ly ijtiless other^l^lgrovided, the Swners and operators ofthe source and each affected unit
at the source shiaBfe^ on-site at the source each ofthe following documents for aperiod
of 5 ye^s from the date the document is created. This period may be extended for cause,
at any time prior to the end of 5 years, in writing by the Administrator of the U.S. EPA or
the North Dakota Department of Health, Division of Air Quality, Air Pollution Control
Program:


a) The certificateofrepresentation for the designated representativefor the source and
each affected unit at the source and all documents that demonstrate the truth of the
statements in the certificate of representation, in accordance with 40 CFR 72.24;
provided that the certificate and documents shall be retained on-site at the source
beyond such 5-year period until such documents are superseded because of the
submission of a new certificate of representation changing the designated
representative;
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b) All emissions monitoring information, in accordance with 40 CFR 75, provided
that to the extent that 40 CFR 75 provides for a 3-year period for recordkeeping,
the 3-year period shall apply.


c) Copies of all reports, compliance certifications, and other submissions and all
records made or required under the Acid Rain Program; and,


d) Copies of all documents usedto completean Acid Rainpermit application and any
other submission under the Acid Rain Program or to demonstrate compliance with
the requirements of the Acid Rain Program.


2) The designated representative of an affected source and each effected unit at the source
shall submit the reports and compliance certifications required under the Acid Rain
Program, including those under 40 CFR 72, Subpart I and 40 CFRf5i,


Applicable Requirements: NDAC 33-15-21^08.1 and ND^C 33-15-21-09


G. Liability:


1) Any person who knowingly violates any requlpeinent or prohibition of the Acid Rain
Program, a complete AcM Rmn permit application this Acid Rain Permit, or a written
exemption under 40 CFR 72.7:^,72.8, including ahyiri^uir^ment for the payment ofany
penalty owed to the Unite^ be subject ®j^tfbrcement pursuant to Section
113(c) of the Federal Clean Act. , -


2) Any person who knowingly mlkesga false, mat^at statement in any record, submission,
or repi^uhifer Jii^ Acid Rain Prtsfram shall be subject to criminal enforcement pursuant
to S^Mon 113(C) of the Federal Clean Air Act and 18 U.S.C. 1001.


3) No penmt revisioiishall excuseany violation ofthe requirementsofthe Acid Rain Program
that occurs prior tx) the date that the revision takes effect.


4) source and each affected unit shall meet the requirements of the Acid Rain
PrbgiTO.


5) Any provi^on of the Acid Rain Program that applies to an affected source (including a
provision applicable to the designated represented of an affected source) shall also apply
to the owners and operators of such source and of the affected units at the source.


6) Any provision of the Acid Rain Program that applies to an affected unit (including a
provision applicable to the designated representative of an affected unit) shall also apply
to the owners and operators of such unit. Except as provided under 40 CFR 72.44 (Phase
II repowering extension plan) and 40 CFR 76.11 (NOx averaging plans), and except with
regard to the requirements applicable to units with a common stack under 40 CFR 75
(including 40 CFR 75.16, 75.17 and 75.18), the ovmers and operators and the designated
representative ofone affected unitshall not be liablefor any violation by any otheraffected
unit of which they are not owners or operators or the designated representative and that is
located at a source of which they are not owners or operators or the designated
representative.
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7) Each violation ofa provision ofNDAC 33-15-21-08.1 through NDAC 33-15-21-10 and 40
CFR 72, 73, 74, 75, 76 and 77 by an affected source or affected unit, or by an owner or
operator or designated representative of such source or unit, shall bea separate violation
of the Federal Clean Air Act.


Applicable Requirements: NDAC 33-15-21-08.1, NDAC 33-15.-21-09, NDAC 33-15-21-
10 and 40 CFR 72, 73, 74,75, 76 and 77


H. Effect on Other Authorities:


No provision of the Acid Rain Program, an Acid permit application, this Acid Rain permit
condition, or a writtenexemption under40 CFRP'-7 or 72.8 shdl be construed as:


1) Except as expressly provided in IV of the Federal Clean Air Ac^ exempting or
excluding the owners and operators and, to the extent applicable^ the designated
representative of an affected source or affected unit from compliance with any other
provision of the Federal Clean Air Act, including the provisions ofTitle I of the Federal
Clean Air Act relating to applicable National Ambient Air Quality Standards or State
Implementation Plans;


2) Limiting the number ofall6%ariSl |̂!^t^ hold; pro^ |̂§d, that the number ofallowances
held by the unit shall not aff%the sotirde;§ obligation ticomply with any other provisions
of the Federal Clean Air Act, i ;


3) Requirii^i^c^np ofany kind in^y State law jlljgulating electric utility rates and charges,
aff^citihg any Stie law regardin|5^h State regulation, or limiting such State regulation,
inciudkg any priiience review reqi%ements under such State law;


4) ModifyingTrthe Fedk^ Power Act, or affecting the authority of the Federal Energy
Regulatoryfebti^ission ij^^ Power Act; or,


5) Interfering with or impairing any program for competitive bidding for power supply in a
State in which such pro^am is established.


Applicable Requirements: NDAC 33-15-21-08.1 and 33-15-21-09


I. Permit Shield:


Each affected unit operating in accordance with this permit which is issued in compliance with
Title IV of the Federal Clean Air Act, as provided in NDAC 33-15-21-08.1, NDAC 33-15-21-09
and 40 CFR 73,77 and 78, and the regulations implementing Section407 of the Federal Clean Air
Act, shall be deemed operating in compliance with the Acid Rain Program, exceptas provided in
40 CFR 72.9(g)(6). The permit shield does not take effect until the effective date of the acid rain
permit.


Applicable Requirements: NDAC 33-15-21-08.1, NDAC 33-15-21-09 and 40 CFR 73, 77 and 78
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In addition to any reasons for reopening for cause previously stated in this permit, the Department
will reopen and revise this permit as necessary to remedy deficiencies in the following
circumstance: If additional requirements, including excess emissions requirements, become
applicable to an affected source under Title IV of the Federal Clean Air Act or the regulations
promulgated there under. Upon approval by the administrator of the United States Environmental
Protection Agency, excess emissions offset plans shall be deemed to be incorporated into the
permit.


Applicable Requirements: NDAC 33-15-14-06.6.f(l)(b)


11. State Enforceable Only Conditions (not Federally enforc^ble):


A. General Odor Restriction: The permittee^ shall not discharge into the ambient air any
objectionable odorous air contaminant which exceeds the limits established in 33-15-16.


Applicable Requirement: NDAC 33-15-16 ' P
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Attachment A


Compliance Assurance Monitoring (CAM) Plan
for Particulate Matter Control


Coyote Station


Title V Permit to Operate No. T5-F84011


EU Description


Unitl


Transfer House


Northside Distribution


Building


Southside Distribution
Building


Lime Storage Silo


Recycle ?^i\sh Silo


Fly Ash Silo"


ILime UnlOi^ing Bin Vent
Filter


Air Pollution Conifol Equipment


Fabric Filter (Baghouse)
(EPI),


^Baglwii^e


(EP M3)


Baghouse
(EP M4)


Ba^Ouse
(EPkS)


Baghouse
(EPM6)


Baghouse
(EP M7)


Baghouse
(EP M9)







Table 1


Coyote Station
CAM Requirements


5/15/2013


Unit Parameter Control Device


Uncontrolled Potential
to Emit >100 tons;


Yes or No


Emission Limit


Exemption
from CAM;


Yes or No


CAM


Required


Visil)Ie


Emissions Fabric RIter Yes 20%^
Yes-


COMS No


Unit 1 Boiler Particulate Fabric Filter Yes


0.1


ib/mmBtu® No Yes


802 Spray Dryer Yes


1.2


Ib/mmBtu^
Yes-


CEMS No


Transfer i-iouse


Visible


Emissions Baahouse Yes 20%^ No Yes


Baahouse Yes 1.42 Ib/hr No Yes


Northside
niQtrihiJtion


Visible


Emissions Baahouse Yes 20%® No Yes
L^IOU iwtiviwii


Ruildino Baahouse Yes 5.66 ib/hr No Yes


Southside
nictrihiition


Visible •


Emissions Baqhouse Yes 20%® No Yes
^lOil lUUUWI •


Riliidina Baahouse Yes 4.87 Ib/hr No Yes


1 imo ^tnraae Silo


Visibie
Emissions Baahouse Yes 20%^ No Ves


Ullllt? wiwIOyw Wllw


Particuiate Baahouse Yes 33,52 Ib/hr No Yes


Recycle Fly Ash
Silo


Visible


Emissions
1


Baahouse Yes
Ypq I


20%^
50.82 Ib/hr


No


No


Yes


Yes


FlyAsh Silo


Particulate


Visible
PmlQfiinns


Baahouse


Baahouse


• *?%>


Yes 20%^* No Yes


Yes 33.31 Ib/hr No Yes


Lime Unloading Bin
Vent Filter


Visible
Emissions Baahouse


Baqhouse
Yes


Yes


20%^*
5.7 Ib/hr


No


No


Yes


Yes


'Except during startup, shutdown, or malfunction. Additionally, amaximum of 27% is permissible,
but not for more than one six-minute period perhour


^This standard does not apply during startup, shutdown, and malfunction.


"Except during startup, shutdown, or malfunction. Additionally, amaximum of 40% is permissible,
but not for more than one six-minute period perhour.


"A maximum of 40% is permissible, but not for more th^ one six-m«iute period per hour.







Indicator


A. Measurement Approach


II. Indicator Range


III. Performance Criteria


A. Data Representativeness


B. Monitoring Frequency


C.. QA/QC Practices


D. Data Collection Procedures


E. Averaging Period


Table 2


Coyote Station
Monitoring Approach


Control Device: Fabric Filter Baghouse for PM Control
EUI: Unit No. 1 Boiler


Indicator No. 1 Indicator No. 2 Indicator No. 3


Differential Pressure Baghouse inlet zone temperature Inspection/maintenance


Differential pressure across the
baghouse is measured


continuously using a DP gauge.


Temperature is measured
continuously at the inlet of each


baghouse zone using several
temperature transmitters.


Bag performance is monitored by '
observing opacity and DP.


Routine inspections are performed
by qualified personnel.


The indicator range is a pressure
drop between 2.0 and 10.7 inches


of water. Excursions trigger an
inspection, corrective action, and a


reporting requirement.


The indicator range is an inlet zone
temperature of 160 - 390 °F during
operation. Excursions trigger an


inspection, corrective action, and a
reporting requirement.


If inspections reveal repair work is
needed, maintenance activities are


initiated.


The pressure gauge was installed
at a representative location. An


inlet and outlet gauge can be used
to verify DP measurement.


Multiple temperature transmitters
are installed at representative


locations.


NA


Continuous during operation,
alarm in control room during an


excursion


Continuous during operation,
alarm In control room during an


excursion


Routine observations and


maintenance


Annual calibration of DP monitor


Regular comparison of
temperature transmitters to identify


anomalous readings


Qualified personnel perform
inspections/maintenance


Plant Distributive Control System Plant Distributive Control System NA


One minute data stored by DCS I One minute data stored by DCS







Table 3


Coyote Station
Monitoring Approach


Control Device(s): Fabric Filter Dust Collectors for PMA/isfble Emissions Control
EUl: WI2, iVl3, IV14, MS, MS, M7, M9


5/15/2013


A. Measurement ApDroach


Indicator Ranqe


Performance Criteria


A. Data Representativeness


Indicator No, 1


Differential Pressure


Differential pressure across the dust
collectors is measured continuously
using a DP gauge. An alarm will be
initiated in \he control room if the DP
goes above the indicator range.
*SeeTable4. The dust collectors will
be inspected whenever a DP alarm is
initiated. If inspections reveal a
problem or visible emissions,
corrective action and a reporting
requirement is required.


The pressure gauges are installed at
representative locations.


Continuous


C. QA/QC Practices Annual calibration of DP monitor


D. Data Collection Procedures


Plant Distributive Control System
records alarm status. Work orders


kept on site.
E. Averaqina Period None


Indicator No. 2 Indicator No. 3
Visible Emissions Inspection/maintenance


A routine visible emissions check is


conducted weekly.


Routine inspection and maintenance
activities are performed and
documented by qualified personnel
according to the plant preventative
maintenance schedule. A routine DP
reading is recorded weekly.


The indicator range is zero visible
emissions. Excursions trigger an
inspection, corrective action, and a
reporting requirement


Routine inspection and maintenance
activities are performed according to
a documented preventative
maintenance schedule.


Visible emissions are checked from a


representative location. NA


Visible emission checks documented
by plant personnel


According to preventative
maintenance schedule and weekly
DP check


Only instructed personnel conduct
visible emission checks.


Qualified personnel perform
inspections/maintenance


Monthly checklists are kept on site.


Preventative maintenance records
are maintained on site. DP checklist


kept on site.
NA NA







Table 4


Coyote Station
Monitoring Approach


Dust Collector Indicator Ranges


5/15/2013


EUl Emission Unit Indicator Range


ft/12 Transfer House
si to s 13 inches water


M3 Northside Distribution Building 2:1 to s 11 inches water


M4 Southside Distribution Building s 1 to :s 11 inches water


M5 Lime Storage Silo a 1 to s 7 inches water


m Recycle Fly Ash Silo s 1 to s 10 inches water


M7 Fly Ash Silo s 0.5 to s 8 inches water


M9 Lime Unloading Bin Vent Filter s 1 to s 10 Inches water







statement of Basis for Title V Permit to Operate No. TS-F84011







Otter Tail Power Company
Coyote Station


Title V Permit to Operate T5-F84011
Renewal No. 4, Revision No. 0


Statement of Basis


(5/17/18)


Facility Background: The Coyote Station is a lignite-fired electrical power generating facility
consisting of one unit: a Babcock and Wilcox cyclone-fired boiler with a maximum rated heat
input of 5,800 x 10® Btu/hr. Pollution control equipment for the boiler isanAtomics International,
Division of Rockwell Intemational/Wheelabrator-Frye, Inc. Flue gas desulflirization (FGD)
system. The FGD system consists of four parallel-connected spray dryer scrubbers in series with
a fabric filter baghouse separated over fire air. Dry scrubbing is achieved with a lime and flyash
slurry which combines with flue gas sulfur dioxide to precipitate calcium sulfate. The flue gas
from the boiler is emitted through a circular stack 498 feet above grade. Other emission sources
at the facility include an oil-fired auxiliary boiler rated at 202 x 10^ Btu/hr, two diesel engine-
drivenemergency generators, a diesel engine-driven fire pump, coal and lime handling facilities,
and two No. 2 fuel oil storage tanks.


A Permit to Construct (PTC) for the facility was issued effective August 9, 1977 (PTC 8/9/77).
After a few amendments to thepermit,construction wascompleted andoperations beganonMarch
29, 1981. On July 1, 1984, Permit to Operate (PTO) No. F84011 was issued to the station. The
PTOwasrenewed on July 1,1987 andthenagainon July 1,1992. December 7,1992, PTC 12/7/92
was issued to the facility for the installation of an emergency generator for the scrubbersystem.
This construction was completed and incorporated into the PTO, which was again renewed on
July 1,1997. On December 18,1997 Phase II Acid Rain Permit No. T4-F84011 was issued tothe
facility. Title V PTO No. T5-F84011 was first issued onJuly 15,1998, and it was amended three
times over the next four years. The Title V PTO was first renewed on September 17,2003 and
included the incorporation of thePhase II Acid Rain Permit and a CAM Plan as provisions in the
Title V permit. OnAugust 29, 2008, Renewal No. 2 of T5-F84011 was issued. PTC10008 was
issued February 23, 2010 to establish conditions to satisfy the requirements of Regional Haze.
Revision No. 1 to PTC10008 was issued March 14, 2011 to change the NOx emission limit to a
30-day rolling average basis and establish a new compliance date ofJuly 1,2018.


On August 15, 2013, Title VPTO T5-F84011, Renewal No. 3 was issued for the Coyote Station
concurrently with PTC13032. PTC13032 restricted auxiliary boiler operation to maintain status
as a limited-use boiler as defined by40 CFR 63,Subpart DDDDD. Revision No. 1of T5-F84011
was issued September 13, 2013 for an administrative amendment to replace the attached initial
PTC10008 with Revision No. 1 of Permit to Construct PTC10008. Revision No. 2 to Renewal
No. 3 for T5-F84011 was issued October 2,2013 for an administrative amendment to revise Table
2 in the CAM Plan, reflecting 390° F as the high temperature bypass setting for the Unit 1
baghouse. Aletter dated November 6,2013 to the Coyote Station granted Departmental approval
for construction and operation of the activated carbon injecction mercury control at the facility.
The activated carbon injecction mercury control included an insiginificant source unit/emission
point, the carbon silo bin vent(EUMIO/EPMIO).







Current Action: On October 2, 2017, the Department received a timely application dated
September 28, 2017 from Otter Tail Power Company requesting renewal of the Coyote Station
Title V and Acid Rain Permit No. T5-F84011. Most of the changes in the draft renewal permit are
administrative in nature except, the incorporation of the conditions of PTC10008, the addition of
air pollution control on Unit 1 boiler (EUl) and clarification on requirements of applicable
regulations.


The Departmentproposes to issueRenewal No. 4, Revision No. 0 of the Title V Permitto Operate
T5-F84011 for a five-year term after the required 30-day public comment period and subsequent
45-day EPA review period. This statement of basis summarizes the relevant information
considered during this renewal of the Title V permit. The legal basis for each permit condition is
stated in the draft permit under the heading "Applicable Requirement."


Applicable Programs/As-Needed Topics:


1. Title V. The facility is considered a major source under NDAC 33-15-14-06 (40 CFR 70)
due to potential emissions of PMio, SO2, NOx, CO and VOC above 100 tons per year, and
hazardous air pollutants (hydrogen chloride and hydrogenfluoride) above 10 tons per year.


2. New Source Performaiice Standards (NSPS). The following NDAC 33-15-12-03 and
40 CFR 60 subparts apply to the facility.


Subpart A, General Provisions, applies to each source unit to which another NSPS subpart
applies.


Subpart D, Standards of Performance for Fossil-FuelFired Steam Generators), applies to
Unit 1 boiler (EUl) because it was constructed after August 17,1971 (construction started
in 1976), and it has a heat input rate greater than 250 million Btu per hour (actual 5,800
million Btu per hour). The Subpart D NOx standard does not apply because construction
was started before December 22,1976.


Subpart Y, Standards of Performance for Coal Preparation Plants applies to the facility's
coal handling system (EU M2-M4). The system conveys and crushes more than 200 tons
per day of coal and it was constructed after the Subpart Y effective date of October 24,
1974.


3. National Emission Standards for Hazardous Air Pollutants (NESHAP). No NDAC
33-15-13 and 40 CFR 61 subparts apply to the facility, with the possible exception of
NDAC 33-15-13-02 (40 CFR 61, Subpart M, National Emission Standard for Asbestos),
which may apply during facility modifications involving asbestos.


4. Maximum Achievable Control Technology (MACT). The following NDAC 33-15-22-
03 and 40 CFR 63 subparts apply to the facility, which is a major source of Hazardous Air
Pollutants (HAP).







Subpart A,General Provisions, applies to each source unitto whichanother MACT subpart
applies.


Subpart ZZZZ, National Emission Standards for Hazardous Air Pollutants for Stationary
Reciprocating Internal Combustion Engines applies to the engines (EU4, 5 and 6).


Subpart DDDDD, Industrial, Commercial and Institutional Boilers and Process Heaters
applies to the auxiliary boiler (EU 2) because it is an oil-fired, industrial boiler located at a
major source of hazardous air pollutants. The auxiliary boiler is considered a limited-use
boiler under this subpart because the draft renewal permit and PTC13032 limit the
combustion offuel oil to an average annual capacity factor of 10 percent.


Subpart UUUUU, Coal- and Oil-fired Electric UtilitySteam Generating Unit applies to the
Unit 1 boiler (EU 1) because the unit is a coal- and oil-fired electric generating unit.


Subpart Q, National Emissions Standards for Hazardous Air Pollutants for Industrial
Process Cooling Towers) does not apply to this facility because it does not use chromium-
based water treatment chemicals in an industrial process cooling tower.


5. Acid Rain. NDAC 33-15-21 and 40 CFR 72,73, 75 and 76 apply to the facility since it is
an existing electric utility steam generating plant rated at greater than 25 MWe.


6. Prevention of Significant Deterioration (PSD). The facility is a major source under
NDAC 33-15-15 and 40 CFR 52.21 because it is a fossil-fuel fired steam electric plant with
a heat input ofmore than 250 million Btu per hour that has the potential to emit more than
100 tons per year of a criteria pollut£uit. There are no changes contained in this permit
renewal that increase potential emissions by a PSD-significant amount. Therefore, this
permit renewal is not subject to PSD review.


7. Best Available Control Technology (BACT). Since there are no changes contained in
this permit renewalthat increasepotential emissionsby a PSD-significant amount,a BACT
review is not required for this permit renewal.


8. Gap Filling. This permit contains gap filling for testing, monitoring or recordkeeping not
otherwise required by rule. The gap filling conditions are generally identified by the
applicable requirement: NDAC 33-15-14-06.5.a(3)(a).


9. Streamlining Decisions. Not applicable because no streamlining was involved with this
renewal.


10. Compliance Assurance Monitoring (CAM). CAM applies to the dry scrubber and
baghousefor Unit 1 (EU 1)and the baghouses forthe coal and lime handling facilities (EU
M2-M9)


11. Permit Shield. This permit contains a permit shield.







12. New Conditions/Limits. This permit renewal incorporates clarification on the limits,
associatedmonitoring, recordkeeping and reportingfor 40 CFR 63, SubpartZZZZ, Subpart
UUUUU and PTC10008 Rev. 1.


13. 40 CFR 98 - Mandatory Greenhouse Gas Reporting. This rule requires sources above
certain emission thresholds to calculate, monitor and report greenhouse gas emissions.
According to the definition of "applicable requirement" in 40 CFR 70.2, neither Subpart
98 nor Clean Air Act Section 307(d)(l)(V), the CAA authority under which Subpart 98
was promulgated, are listed as applicable requirements for the purpose of Title V
permitting. Although the rule is not an applicable requirement under40 CFR 70, the source
is not relieved fi-om the requirement to comply with the rule separately from compliance
with their Part 70 operating permit. It is the responsibility of each source to determine
applicabilityto the subpart and to comply, if necessary.


Permit Changes bv Condition In this Draft Renewal:


Note: Clericalchanges weremadeto somesectionsto update to currentNorthDakota(ND) format
and correct errors; these changes may not be specifically addressed below.


Cover: Format, source location, source type and dates were updated.


Table of Contents: Page numbers and condition headings were updated as needed. PTC10008,
Attachment B was removed.


1. Emission Unit(s) Identification: In the table, separatedover fire air and activated carbon
injectionwasaddedas air pollutioncontrolfor Unit 1 boiler (EUl/EPl). The insignificant
unit, carbon silo bin vent filter, was added. The emergency generator footnote was updated
with the applicable regulation, 40 CFR 63, Subpart ZZZZ. CEMS information firom the
previous Condition No. 2 (Continuous Emission Monitoring System (CEMS)
Identification) was moved here to Condition No. 1.C. All the following condition numbers
were updated accordingly. Coal conveying/handling equipment was added to the fugitive
emissions sources.


2. Fuel Restrictions: This section was previously "Special Conditions." The State
enforceable only condition ofburning used oil in the Unit 1 boiler (EUl) was moved fi-om
the previous Condition No. 12.B to Condition No. 2.A.I.


3. Applicable Standards and Miscellaneous Conditions: Previously "Standards", all
applicable standards were updated to the current ND format.


4. Emission Unit Limits: Applicable standard limitations were included in the table for Unit
1 boiler (EUl) and the emergency engines (EU4, EU5, EU6). The NOxlimit for EU 1 was
added fi"om PTC10008 Rev. 1. Opacity limits were moved from Condition No. 6 to here
in Condition No. 4.B.







5. Monitoring Requirements and Conditions: Applicable standard monitoring (Hg and
HCl for 33-15-22-03, Subpart 5U) was included in the table for Unit 1 boiler (EUl). The
condition number and applicable requirement references in the table were updated for
several emission units. Monitoring from PTC10008 Rev. 1 for EUl was added to the table
and monitoring was added for the applicable standards. Condition No. 5.B.2 for COMS
monitoring was updated and Condition No. 5.B.11 was added.


6. Recordkeeping Requirements: Applicable standard recordkeeping (Hg and HCl for 33-
15-22-03, Subpart 5U) was included in the table for Unit 1 boiler (EUl). Recordkeeping
firom PTC 10008 Rev.l and applicable standards was added.


7. Reporting: Reporting from PTC10008 Rev.l and applicable standards was added.


8. Facility Wide Operating Conditions: Conditions 8.A, E, G and J were revised to reflect
the current ND facility wide operating conditions.


9. General Conditions: Conditions 9. H, I and M were revised to reflect the current ND
general conditions.


10. Phase II Acid Rain Provisions: Conditions were revised to reflect the current ND Acid


Rain Program conditions.


11. State Enforceable Only Conditions (not Federally enforceable): The State enforceable
only condition of burning used oil in the Unit 1 boiler (EUl) was moved from here to
Condition No. 2.A.I.


Attachment A - Compliance Assurance Monitoring (CAM) Plan: Table 2 annual calibration of
the temperaturetransmitters for the baghouse was replaced withregularcomparison of temperature
transmitters for anomalous readings.


Attachment B - PTC 10008 (Regional Haze) was removed and incorporated into the Title V PTO.


Comments/Recommendations: It is recommended that Renewal No. 4, Revision No. 0 of Title V
Permit to Operate No. T5-F84011 be processed and considered for issuance following a 30-day
public comment period and a subsequent 45-dayEPA review period.






